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C A S E S 



ARGUED AND DETERMINED 1817. 



IN rum 



Court of KING'S BENCH, 



IK 



Hilary Term^ 



In the Fifty-Seventh Year of the Reign of George III, 



Graham and Others against Dyster. (a) ^I^^^sa. 

A SSUMPSIT for money had and received and the Where plain- 

J^ liflR*, having a 

money counts. Plea, non-assumpsit. At the trial consignment of 

^^ goods coming 

before Lord Ellenborougk C. J., at the London sittings from abroad, 
after last Hilary term, the case was thus : bill of lading, 

The plaintiffs were merchants at Liverpool^ the de- dellverTTtheir 
fendant was a leather-dealer in London. The plaintiffs ^^?^[}^^' . 

' their brokers in 

having a cargo consisting of 3333 hides, consigned to London, in- 
to sell, and on 
the arrival of the consignment, drew on ^., as on former occasions, in anticipation of the 
proceeds, authorising B. to deal with the consignment at their discretion, which bills 
B. accepted, and placed the consignment in the hands of defendant, their factor, for sale, 
not disclosing to him that it was not their property, and drew on him on account, which 
bill he accepted and paid, and sold the goods and rendered his account, including the sale 
therein, to B., who, before their acceptances became 'due, failed, and the same were dis- 
honored : Held, that plaintiffs were entitled to recover the proceeds of such sale from 
defendant. 

(a) This case was argued at Serjeants* Inn before tlvis term. 

Vol. VI. B them 



CASES IN HILARY TERM 

1817. them from the Brazils^ and having received the bill of 

^ lading, which was made deliverable to their order, trans- 

Mfiaiiui mitted the same on the 1 1 th Jtdv 1 8 1 0, to Messrs. Battye 
DrtTtE. .IV 

and Pilgrim^ their brokers in L^ndon^ to which port the 

hides were consigned, instructing them to sell the hides 
on arrival, provided %\d. per pound could be obtained 
for the lot. The cargo arrived about the 9th of August^ 
of which Battye and Pilgrim advised the plaintifis, and 
on the 11th the plaintiffs drew on them, as they had 
doUe on former occasions, in anticipation of the pro- 
ceeds, two bills for 750/. each, dated the 9th, at seventy- 
five days, and advised Battye and Pilgrim of their hav- 
ing so drawn, requesting them to honor the bills against 
the hides. On the 25th August the plaintiffs drew a 
third bill dn Battye and Pilgrim on the same account, 
;and for the same amount and number of days as the 
others, and being anxious for an immediate sale, in- 
structed Battye and Pilgrim that they were to deal with 
the hides at their discretion. Battye and Pilgrim ac- 
cepted the bills, and in the beginning of October placed 
the hides in the hands of the defendant, as their factor, 
for sale, not disclosing to him that the property was 
not their own, and drew on him by two bills at two months^ 
for the sum qf2500L on account, which the defendant 
accepted and afterwards paid. The defendant sold the 
hides and rendered the sale account in his general ac- 
count with his employers. Battye and Pilgrim falling 
into embarrasments before their acceptances became 
due, the same were dishonored, and the plaintiffs gave 
notice to the defendant to retain the value of the hides. 
Upon these facts his Lordship was inclined to the 
opinion that the plaintiffs, havings as on former oc- 
casions. 
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casionsi drawn upon Batlye and Pilgrim in advance, and 181 7f 
instructed them to deal with the hides at their discretion. ^ ;. .? 
must be considered as having impliedly authorised them agphut 

DrtTBt* 
to pledge the hides ; for, otherwise, how could they be 

expected to be in cash to meet their advances ; and un« 

der this impression his Lordsliip advised the jury to find 

for the defendant, which they accordingly did. 

In Easter term last Parke obtained a rule nisi for a new 

trial, contending, that the circumstances proved* at the 

trial did not take the case out of the general rule of law, 

that A fector cannot pledge; and he cited Newsome v. 

Thornton {a) and Cockran v. Irlam. {b) 

The Jttomej/'Generalf SpankiCj and E. Lowes now 
shewed cause, and argued that the plaintiffs, from their 
course of dealing with Battye and Pilgrimy in drawing 
on them in advance, and authorising them to act at their 
discretion, bad invested them with the character of prin- 
cipals; and thus tlie case was within the exception taken 
by tlie court in Martini v* Coles {c); and they cited 
fVhittenbufy v. Forrester and Another^ Coram Gibbs C. J., 
London sittings after last Hilary term, in which case 
they said it appeared that Dawson and Co., the plaintiff's 
brokers, employed the defendants, who had before made 
advances to them, to sell die plaintiff's goods, which 
sale die defendants effected, and rendered an account to 
Dcmson and Co., giving them credit for the price which 
they had received. And it was ruled, that the advances 
made were a just debt from Dawson and Co. to the de- 
fendants, and, therefore, the giving credit to Dawson 

(a) G East, 17. (6) Ante, Tol. ii. 501. (c) Ante, toI. L 14a 

B S and 
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18 17. and Co. for the price received was tantamount to pay- 
^ ment; and so the plaintiff, who was not known as a 

Geahax * 

agoina principal at the time, was bound by that payment ; and 

Dtstie. . /• 1 

the Chief Justice accordingly directed a verdict for the 
defendant, {a) 



Lord Ellenborough C. J. I should have been 
glad to hear the other side if the doubts on which I 
formerly acted remained. The case is this ; Battt/e and 
Pilgrim are known in the city oi London in the character 
of brokers ; it would be well if traders, when they deal 
with brokers as if they were merchants, would make 
themselves secure, by first enquiring whether they will 
be borne out in dealing with them in that character ; it 
would save a vast deal of risk and litigation. But to 
proceed : the plaintiffs consign to Battye and Pilgrim a 
valuable cargo of hides, imparting to them the most 
extensive authority which could be given to them as 
brokers ; they were to sell the hides at their discretion, 
that is, with power to regulate the time and place of 
disposal, the price, and all other particulars incident to 
sale. The plaintiffs also stipulated that they should be 
at liberty to draw on them by way of advance, and of 
course could not hav6 objected to any mode of sale 
which the brokers might adopt, in order to reimburse 
themselves for these advances. Now the defendant, 
when he entered into this dealing witli Battye and Pil- 
grimy which was not a sale, and therefore could only be 
safely concluded upon the footing of Baitxje and Pilgrim 
being principals, ought first to have enquired as to their 

(a) See note at the end of this case. 

title. 
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title. From the antecedent dealings between the plain- 1817. 
tiffs and Battye and Pilgrim. I find nothing: from which "~~* 

. . . Grauak 

to infer an authority to pledge, or a recognition by the asamu 
plaintiffs of any such transaction, though the case was 
certainly viewed at the trial in that light. If it had 
been so, it would have made a difference. The case, as 
it is now presented, resolves itself into the ordinary 
case of a ple<lge by a factor. • If Battye and Pilgrim 
had been unwilling or unable to resort to a sale, in 
order to reimburse themselves, they should have sti- 
pulated with their employers for an express authority to 
pledge. 

Bayley J. When the facts of this case are under- 
stood, I think there is no doubt upon the law. A^'person 
who acquires goods in any other character than that of 
a vendee, ought to be wary of the situation in which he 
places himself^ and the liability he incurs. The case of 
Siipley V. Kymer [a) is nearly, in all respects, like this, 
except that this has been treated as a case of implied 
authority. But the fact that the plaintiffs drew bills 
against this consignoient, and had also drawn in like 
manner against other consignments, makes no difference 
with respect to raising an implied authority ; it is every 
day's practice between factor and principal so to do; 
and the only difference which this practice makes is, 
that it conveys to the factor a right to reimburse him- 
self; but it is unnecessary for this purpose that he 
should be enabled to pledge ; he may sell on credit and 
discount the bills ; and if he fears that these means will 

(a) Ante, vol. i. 484. 

B 3 not 
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1817. not insure his reimbursement, he must stipulate, if he 
will have it, for authority to pledge. 



against 
Drnxft* 



Abbott J. It has been established by many deci* 
sions, and may now be considered as a settled principle 
of law, that a &ctor cannot pledge, so as to transfer bis 
lien to the pawnee; and it seems to be much for the 
benefit of commerce to hold this principle sacred ; the 
merchant rests his best security on it. Now it is impoe- 
sible to doubt that this transaction was one of pledge 
only ; but if it cannot stand as a pledge, the defend- 
ant will then be in the situation of a man wlio has sold 
the plaintiffs' goods, for the proceeds of which he is ac- 
countable to the plaintiffs ; for it is only as a pledge that 
he can claim to hold the goods for his lien. It occurred 
to my Lord at the trial as a matter of doubt, whether 
the previous transactions between the parties did not 
sanction the inference, that the plaintiffs intended to au- 
thorise a course of dealing by way of pledge ; and that, 
indeed, was the only point of doubt. It seems to me, 
however, that the particular expression that Battye and 
Pilgtim were to deal with the goods at their discretion, 
must be limited to a discretion in their capacity of factors. 
It appears, that Battye and Pilgrim had made advances 
on former occasions, but this, I believe, is a common 
practice upon such occasions, and almost an invariable 
one where manufacturers are concerned. If we were to 
hold, as between principal and factor, that wherever 
bills are drawn by the principal, in advance of a 
consignment made to the factor for sale, the factor 
thereby acquires an authority to pledge, we should, I 
fear, be going a great way towards the extinction of 

the 
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the sound and wholesome principle with which I 
set out 

HoLROYD J. I am of the same opinion) and for the 
same reasons as already stated. This was a mere pledge 
for the purpose of raising money. Prior dealings be- 
tween principal and factor may be of such a nature a§ tp 
raise an implied authority to the &ctor to pledge ; but 
the authority here given to deal with the goods at his 
discretion, must, as I conceiye, be understood with fe^ 
ference to his character of factor. A factor has a ge-> 
neral lien (a), and the very reason is, because he is in 
the habit of making advances : so it is with packers. 
It is a clear principle of law that a factor cannot 
pledge. 

Rule absolute. 
Topping and Parke were for the plaintiffi. 
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1817. 

DrsTxiu 



(a) See Kruger v. Wilcox^ jtmb* 252, Gardener t. Coleman, cited 
1 Burr. 491. 6 £ast, 28. per BuUer J. 

Note, '— IVIdttenburtf v. Fmrenter and Another* Gibbs C. J., in the 
course of his summing up, made the following observations. In the 
view I take of this case there ii no ground to support this action. 
There is a wide distinction to be made between a factor pledging goods 
and the person to whom he pledges them insisting on holding the 
goods so pledged, while they remain in substance, for the money ad- 
vanced, and a factor selling the goods through the medium of a broker, 
and the broker insisting upon holding the price afVer he has given credit 
for it to the fkctor in his account ; and for this reason : a factor has no 
reason to pledge the goods of his principal, nor has he a right to do 
so ; and as he has no right to pledge the goods of hb principal, he cannot 
give to a pawnee a title which he has not himself, and, therefore, if it 
rested upon a pledge no property could be given. But a factor has a 
right to sell the goods, and if the principal's name does not appear, but 
he wU them •■ his owo> he has a right to the money. The factor may 

B 4 employ 
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Dtstkr* 



employ whom he pleases to effect the sale for the principal ; provided be 
do it for the best, it does not signify whom he employs, be may receive tbe 
ittoney from those by whom be effected the sale. In this case Dawton 
Brothers and Co. were the persons employed by the plaintiff, and they 
employ Forretier and Co., who have made advances before to them. 
Forrester and Co. effect tliese sales, and before they have any notice from 
the plaintiff that the goods were not theirs, and before their bankruptcy, 
Forrester and Co. render an account to Dawson Brothers and Co., giving 
credit to them for the money which Forrester and Co. had received on 
account of their goods. Now as the advances made were unquestionably 
a just debt between Dawson and Co. and Forrester and Co., I understand 
that the circumstance of Forrester and Co. giving credit to them for the 
receipt of the money, amounts to the same thing as if they had paid this 
money to Dawson and Co. ; and if so, the plaintiff, who was not known 
as principal at that time, was bound by that payment ; and as payment 
has been made through Dawson and Co., therefore, in my view of tbe 
case, the plaintiff has no right to seek to recover the money from Forrester 
add Co., who have in due course of business made payment to Dawson 
and Co*, with whom they had transactions. This is my view of the 
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SiCKLEMORE agaitlSt ThISTLETON. (a) Thursday, 

Jantutry 23d. 

COVENANT. The plaintiff declares upon a lease Lease by pUun- 
tiff to jr. T. for 

made between himself of the first part, James This- yeanofames- 
tleton the younger of the second part, and the defendant at a yearly reot^ 
of the third part ; by which the plaintiff, for the consi- ^^^^ andXV. 
derations therein mentioned, demised to Thistleton the My*the rentat 
younger 'a certain messuage and farm in TValpole Saint **>© <lay« *nd in 

•^ ° ^ -T • manner therein 

Peter's for seven years, at the yearly rent of 190/., pay- mentioned, and 
able quarterly, and also the further yearly rent of 40/., interest in case 
and so m proportion, for every acre ploughed contrary be behind three 
to the course of husbandry prescribed in the indenture ; defendant 



CO- 



and Thistletaii the younger, for himself, his heirs, ex- j-, T^.lhvO^tx 
ecutors, and administrators, covenanted to pay the rent the*term well^ 
on the days and in manner therein mentioned, and also f"^,^™^? P*y 

*^ 'to plaintiff the 

to pay interest, in case the rent should be behind three *"^ "^"* ■* *^ 

respective days^ 

quarters ; and to keep the premises in tenantable repair, and also in- 

terest. and shall 

and not to carry off any of the produce, and to manage duly observe 
the farm in a husband-like manner, &c. And the de- nants, and that 
fendant, for himself, his heirs, executors, and administra- should negUct 
tors, covenanted with the plaintiff, his heirs and assigns, yJ/^lt^J^ 
that Thistleton the younger, his executors and adminis- ^''^^^^ *^^{ 
trators, should at all times during the term well and truly Held, that the 

^ ■ '' defendant was 

pay, or cause to be paid, to the plaintiff, his heirs and not chargeable 

, ., , . V . unUl after forty 

assigns, the said rents, on the respective days mentioned days und de- 
mand made ; 
and plaintiff 
baring declared generally, assigning for breach rent arrcar, and it appearing upon 
oyer that the lease contained the qualification above stated, that the breach was ill 
assigned, and there being general damages upon the whole declaration, which contained 
other breaches which were well assigned, that judgment nevertheless must be arrested causi 
qui supra. 

(a) This case was argued at Serjeants* Inn before this term. 

in 



Thistleton. 
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.18 17. in the indenture, and also interest; and should duly ob- 
g serve and perform all the covenants on his and their part 

againtt xo be observed and performed. And the plaintiff allefi:es 
that Thistleton die youti^r entered, and that on, &c., 
237/. 105. of the said rent of 190/. for one year and a 
quarter, was and still is ih arrear. Secondly, that on, &c. 
three quarters of the said fent of 1907. were and still 
are unpaid, whereby 7Titstlet<M the younger became 
liable to pay interest, &c. ; Itnd there were other breaches 
assigned, as for non-repair, and for carrying off manure, 
8tc. And so the plaintiff s&ys that the defendant, although 
often requested, hath not kept the covenants, &c. 

After oyer, and pleading to issue, and a verdict for 
the plaintiff at the Norfolk assizes with general damages 
upon the whole declaration, it was moved in arrest of 
judgment, that the breach for non-payment of rent was 
not well assigned, being for non-payment of rent gene- 
rally by Thistleton the younger, as if the defendant's 
covenant were absolute in this respect ; whereas it ap- 
pears on oyer, that the lease contains this clause, vizi 
^ that in case Thistleton the younger should neglect to 
pay the rent^ &c. foi* ibrty days, the defendant shall pay 
on demand ;** the force of which is, to make the defend- 
ant only liable conditionally, that is, after a time certain, 
and upon request] so that this assignment, instead of 
being general for rent in artear, should have been, that 
Thistleton the younger neglected to pay it for forty days, 
and the defendant was requested to pay it {a) ; for with- 
out this, he is not chargeable according to the true 
intent and meaning of^he lease; Another objection was 



(a) Birki t. Trippet^ 1 SaufuL 32. Buck ▼. Owen, 5 T. R, 409. Bow 
deU ▼. Panofu, 10 Eatt, 559. 

also 
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also taken, that here the damages being geileral upon the 1817* 

■ * • • • ■ * ' ' * 

whole declaration, could not be severed, so as to be ^- ■" 
applied to sucli breaches as were well assiirned, ^nd ' ' against 
therefore if any one breach was ill, judgment must be 



\ •• 



arreted. 

. ■ . : ■ • 

Blosset Sent and Platt^ who shewed cause, denjejd 
thai'the covenant was qualified. The defendant cove- 
nants, *' that Thistlctoh the younger shall at all times 
during the term pay the rent on the respective days," 
&C., which covenant is independent of the other, and is 
not restrained by it ia) ' And both may well stand to- 
gether ; for by the first, the defendant is only liable in 
covenant for unliquidated damages ; by the other, after 
demand made, he is liable as for his own debt, and inight 

be held to bail thereon. In the present case, therefore, 

■»'<»'■■•'• 

a request is unnecessary. (6) But if a request were ne- 
cessary, licet sapius requisitus is enough ; for after ver^ 
diet, it shall be intended that it was proved to have been 
madie at such time as it lawfully might be. But admitr 
ting the breach to be ill assigned causd qud supra, this 
objection doth not go to bar the entire judgment, though^ 
it might have been good to exclude any evidence on the 
particular breach at the trial ; but now the plaintiff shall 
have judgment for such breaches as are well assigned, 
and be barred for the residue, (c) 



Lord Ellenborough C. J. I own that I c^npt 
help thinking this is a qualified covenant, and that the« 



.111 .» . ■ • 



(a) Gawfard T. Or^hf I SautuL 60. Roe ▼. Payne, 2Campb. N,P. C. 

S5a siZoO.^^. 25a 

(6) Com. Dig. FUttder^ C. 75. 

(c) Dorman ▼• Snmggy Stylo, 411. Pinkney ▼. De Soiel, Sound. 590, 

stipalation, 
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1817. 



SiCKLKMOSS 

against 
Thistlitok. 
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stipulation, that ^^ if the lessee shall neglect to pay for 
forty days, the surety shall pay on demand," which must 
have been introduced in ease and for the protection of 
the surety, does, in reasonable construction, pervade and 
restrain the former covenant. According to the autho^ 
rity of Browning v. Wright (a), covenants ought to be 
construed with due regard to the intention of the parties 
as it is to be collected from the whole context of the 
instrument, so as to make one entire and consistent con- 
struction of the whole; and it appears to me, that that 
would not be a consistent or just construction of this 
instrument, whicli would have the effect of making the 
defendant, who is only a surety, liable in the first in- 
stance, without notice, immediately upon the rent be- 
coming due. It would therefore be contrary to the rule 
laid down in Browning v. Wright not to give effect to 
the qualifying and narrowing words. This breach 
therefore is, in my opinion, ill assigned ; and being so, 
the damages, which are entire, cannot stand, because of 
the uncertainty as to what portion of them is to be sepa- 
rated and appHe<l to the several breaches on which the 
verdict rests, so that the Court has no means of appor- 
tioning them, and can only arrest the judgment. 



Bayley J. It is not possible to doubt that the latter 
clause, as it regards the surety, is a qualification of the 
former. Covenants must necessarily be construed alto- 
gether in order to attain their true meaning. The 
meaning of these covenants is, that the defendant does 
not become chargeable eo instanti the rent becomes 
dye, but only after forty days' non-payment, and after 

(rt) QBos.iiPul. 13. 



demand 
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demand made. If this were not so, the consequence 1817* 
would be, that he would be subject to two actions, one « — - 
on the day after the rent became due, and another after against 

Thistletok. 

forty days and demand made. Upon the other point, 
as to the distinction that has been taken between entire 
damages on separate breaches and separate counts, it 
seems as if there ought to be none in point of law ; but 
I shall look to the cases between this and to-morrow, to 
ascertain if there be any ; as at present advised, it seems 
to me that there is not any distinction. 

HoLROYD J. {a) In this case different breaches are 
alleged; one for non-payment of rent, another for carry- 
ing off straw from the premises. Upon these, the jury 
were to decide whether they were true in fact, and if 
they were, what damages the plaintiff had thereby sus- 
tained. It was not their province to determine whether 
the breaches were according to the legal construction of 
the lease properly alleged. The question, then, is this, 
whether the jury, having found a verdict on all the facts, 
and given damages thereon, can be considered as having 
determined upon the legality of the causes of action, 
over which they have no autliority, and which, as it now 
appears, could only be settled after a nice discussion of 
the rules of law which govern such actions. If, then, 
the question be for the Court, upon the true construc- 
tion of this lease, I am bound to say that, considering 
the two covenants together, and their object, and the 
consequences that would follow from giving a literal 
construction to one of them, I must presume the inten- 
tion of the parties to have been, that the one should 

(a) Abbott J. had left tlie court. 

qualify 
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CASE^ 
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1817- 



SiCKI.RMOBX 

agfiinst 
Thistlitok* 



qualify the other. In jyenckard v. Hosiins(a\ it is 
saia, ** every deed ought to be construed according to 
the intention of the parties, and the intents ought to be 
adjudged of the several parts of the deed, as a generid . 
issiie out of the evidence, and intent ought to be picked 
ouf of every part, and not out of one word only." And I 
will add, in the words of that report, ** I grant these are 
several covenants in point of fact, but not in point of 
obligation;" and the intent, and not the form, is what 
we are to look to. Here, then, the intent was, that the 
surety was not to be liable for forty days after non-pay- 
nient of the rent, nor until it was demanded of him. 

• 1 . I * ' 

Rule absolute. 



Topping for the defendant. 



(a) Wind, Hep, 97. per Bobart C. J. 



Tkursdayt 
Janutny SSd. 



BotsoN and Others against Thomas Coles. 



A factor can. ''KROVER for a quantity of gum Senegal. Plea, not 

not pledge^ X 

unless Uie guilty. At the trial before Lord Ellenborough C.J. 

owner of the i »• » • • a i -r, 

goods mnn him at the Londofi sittmgs afler last EasUr term, the case, as 

with such in> . ■■••:] .i_ 

It appeared m evidence, was thus : — 



The gums were consigned to the plaintifl& Bqyson 
Joseph and James Silver^ per ship EchOf and were ware* 



dtcia of pro- 
pertjasto 
enable him to 
deal with it as 
his own ; there- 
fore, where 

plaintiffii, baring gums for sale warehoused in their names at the London Docks, rsceired 
from C, a broker, a sold note, not disclosing the name of any purchaser, and gave C, an 
order on the Docks for the weighing and transfer of the gums to his order, and sent him 
an invoice os for gums bought of them by C, and having called upon him to settle fbr the 
gums as per contract y drew on H. for the price, which bills were accepted by ff; and 
guaranteed by C, who aAerwards pledged the gums for a valuable consideration to defend- 
ant, handing over to him the tnnifer order of ^aintifis, together with a transfer order from 
himself, and aAerwards, and before the bills became due, became bankrupt : Held, that 
plaintiflb were tntatled to maintain trover against defendant for the guma. 

housed 



CubCS« 



IN THE FiFTYHSSTJCNTH YeA^ OF GEORGE III. 15 

housed in their names at the Zor/don Docks previously 1SI7« 
to the month of June 1815. On the 2d of that month ""^— *^ 

Borsov 

Coles^ brothers, who cairried on business in Zomfoii; ^fnteif> 
chiefly as brokers, and had applied two or three times/, 
to the plaintiffs respecting these gums, delivered, to the- 
plaintiffs a sold note in the following terms : *^ Sold for 
account of Messrs* Joseph and James Silver about forty • 
tons of rough gum Senegal, per Ei^ at 775. per cnvt, 
fourteen days four months or 2^ per cent, discount. 
Londoti^ 2d June 1815. (Signed) Cdes^ brothers.? On 
the 15th of the same month the plaintiffs gave to ColeSf 
brothers, an order signed by Joseph Wi^ James Silver^ ad- • 
dressed to the superintendant at the docks, to wdgh and 
transfer the gums to the order of ColeSf brothers ; and the 
transfer was accordingly made on the 16th into their 
names in the dock company's books, and the dock 
charges paid to that time by the .plaintiff. On the 
24th the plainti£& sent an invoice or bill of parcels of 
the whole 94 casks to ColeSf brothers, dated the 8th June, 
and headed, *^ Messrs. Coles, brothers, bought of t/osQ^A 
and James Silver.*^ On the 26th Bcyson wrote to Coles, 
brothers, requesting theni to settle for the gums agree- 
ably to contract, and stating that be would call the next 
day for that purpose; and on the 27th the plaintiffs drew 
on HeseUine and Co. for the amount, at four months, 
antedating the bills to the 1 6th,. which bills were ac- 
cepted; and Coles, brothers, wrote a letter to the plain-* 
ti£& guaranteeing the payment of tbern^ On the 4th July, 
G^^ brothers, being in embarrassed circamstanoes, and 
having obtained the defendant's guarantee of certain 
promissory notes of theirs in the bands .of Messrs. Air- 
dajf and TriiUm, to a much .larger junount-than the 

▼alne^^f ^e, gunMr«;ia qrdei^.to comer ^thisgoanuitee- 

handed 



Coles* 
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1817* handed to the defendant the lease of their premises, 
-—^ together with certain policies on their lives, and the 

BOTSON 

agaitui transfer order above stated, accompanied by an order 
from themselves to the superintcndant of the docks to 
transfer the gums to the defendant's order. ColeSy 
brothers, a few days after this transaction, became 
bankrupt, and the plaintiffs put in a claim under their 
commission for the price of the gums. The clerk of 
the plaintiffs proved that Coles, brothers, were known to 
him only as brokers, and that the sold note delivered 
by them to the plaintiffs was in the usual form of a 
broker's note, where the name of the buyer is not dis- 
closed, and that at the time when this note was de- 
livered the name of a purchaser was not mentioned. 
On the other hand, ColeSy brothers, (the bankrupt) 
proved that though his house dealt principally as brokers, 
they at times made purchases on their own account, and 
that they had applied for these gums in consequence of 
its being mentioned to them by Heseliines that the gums 
were in the market; and the witness denied that there 
was any principal, or that he ever represented that there 
was any to the plaintiffs. The question at the trial was, 
whether the defendant was entitled to hold the gums 
against the plaintiffs; which question his Lordship left to 
the consideration of the jury, on these points, viz. whe- 
ther the plaintiffs had dealt with Colesy brothers, as 
brokers, or as purchasers ; if as brokers, Coles, brothers, 
had no right to pledge the goods to the defendant, un- 
less the jury considered that the plaintiflfs had armed 
them with such indicia of property as to enable them to 
deal with it to others as their own. The jury found a 
verdict for the plaintiffs for 2792/. 

In Trinity term, a rule nisi for a new trial was obtained, 

• and 
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and the case was argued upon the rule (a), by the Attorney 1817. 

General and Gumey for the plaintiffs, and by Toppings 

Marryat^ and Cowley for the defendant ; in the course of againu • 

' Coles. 

which argument the following authorities were quoted ; 
viz. M^Combie v. Davies (i), Martini v. Coles (c), Parker 
V. Patrick (d), Taylor v. Sir T. Plumer. {e) The Court 
afterwards in pronouncing judgment went so fully into 
the several points discussed at the bar, that any farther 
detail is. deemed unnecessary. 

Lord Ellenborough C.J. Having given all the 
attention to the discussion of this case which the im- 
portance of the question, and magnitude of the stake 
may seem to demand, I confess that I do not see. any 
sufficient ground for granting a new trial. Adverting 
to the case with reference to the documents which were 
exhibited to the defendant at the time when he gua- 
ranteed the notes of Coles^ brothers, I do not find that 
there was any bought note exhibited to him as an 
inducement to him to advance his security ; it is repre- 
sented, as the fact was, that Coles^ brothers, were in pos- 
session of an order for the transfer of the gums; and 
this order is accordingly handed to the defendant, toge- 
ther with an order from themselves for the transfer; but 
beyond this it was not in evidence that there was any 
document produced to induce the defendant to make 
the advance. Therefore this is not one of those cases 
where the pawnee has acquired a better title than the 
pawner, in consequence of being misled by some docu- 
ments with which the pawner was armed by the pro- 

(a) At Serjeants* Inn Hall before this term. 

(6J 6 East, 538. 7£ntl,5. (c) Ante, vol. i. 140. 

(d) 5 T. R. 175. (e) Ante, vol.iii. 562. 

Vol. VI. C prietor. 



.QpUM. 
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;1817* prietor. As suppose in this case a bought note had 
"'"'"■ passed between the parties, and had been exhibited to 

BOTSOX 

peainst the defendant, conveying an effectual representation 
that the property was in Coles, brothers, as the pur- 
chasers, the plaintifTs would doubtless have been bound 
by it. But the case terminates without proof of any 
such document having been exhibited, whereby the de- 
fendant could properly be deceived ; and therefore he» 
as pawnee, must be content with such title as the pawner 
hath, whether it be good or bad; he cannot be in a 
better situation. Dismissing, then, this point, we come 
to the question as to the title of Coles, brothers. The 
transaction originated in its being mentioned to Coles, 
brothers, that these goods were in the market, and 
might be seen. Heseltine, it seems, had had an oflbr of 
the goods from Mocatta, the plaintiffs' broker, and 
mentioned them to Coles, brothers. The next thing we 
£nd in evidence is that Coles, brothers, sent in to the 
plaintiffs a sold note. The sold note . is thus : ^^ Sold 
for account of TAessrs. Joseph and James Silver about 
40 tons of rough gum Senegal, per Echo, at 775. per 
cwt, fourteen days four months or 2} per cent, dis- 
count. (Signed) Coles, brothers." We find that they 
aflerwards represented as a past fact that there had been 
an actual sale. Did that fact exist ? Is it pretended 
that there was any purchaser ? The note is the usual 
broker's note, which is delivered to the principal on 
whose, account the broker sells. If there had been any 
one of whom it could be predicated that he was a pur- 
chaser, the plaintiffs could not have maintained this 
action, if there was a real buyer cadit qtuestio. Afler 
having once sold the goods, the plaintiffs could not have 
brought trover. But is there, I repeat, at this moment 



anv 
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any person to stand in the place of vendee through the 1817. 
intervention of Coles, brothers ? If not, the account they 
gave was incorrect, there had not been a sale ; conse- 
quently, the right of action is not affected if the property 
has not been transferred to some one as a buyer. But 
an invoice, or, as it has been called, a bought note, was 
sent to Coles, brothers, not of equal date, as one should 
expect of a bought note, like lease and countermart, with 
the sold note, nor running in the same terms ; but it is 
addressed " Messrs. Coles, brothers ;" and it goes oil : 
'* Bought o^ Joseph and James Silver 92 casks gum Sene- 
gal, per Echo, at lis. per cwt." And the price is affixed 
and the numbers and weight of each cask set down ; and 
it is noted at the foot that two hogsheads were damaged. 
Now, is this inconsistent with what the sold i;iote im- 
ports, that Coles, brothers, were only the instruments 
for effecting the sale? Assuming that they were so, 
the bill of parcels must have been in this form, inas- 
much as the vendee was not disclosed ; and, therefore, 
no inference arises out of it that Coles, brothers, had 
purchased in their own names as principals; and tlie 
plaintiffs' request to them to settle for the gums agree- 
ably to contract, can only mean according to the entire 
contract as it really existed between them. But the 
sold note does, I think, unequivocally import a trans- 
action between principal and broker, to effect through 
the latter a sale of the commodity. Now the main argu- 
ment for the defendant rests upon the order of the 
plaintifis to weigh and transfer; and if to weigh and 
transfer necessarily means to transfer the actual as dis- 
tinguished from the [K)tential property, or possession, 
this, indeed, would be a strong ground. But this was 
a question peculiarly fit for the consideration of ihe 
«• • C « jury; 
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181 ?• jury; and the jury, which was a most intelligent one, 
^ have considered and determined it ; and unless they are 

BOTSOX 

against wholly in error, the question is at an end, because there 
is nothing to raise a doubtful inference. Coles^ brothers, 
never declared their principal ; but it should seem as if 
they meant to impress the plaintiflfs from the first with 
the supposition that they had effected a sale with some 
one. The credit expired on the 16th Juries and on tlie 
26th5 ten days afterwards, the plaintiffs applied to 
ColeSf brothers, to settle for the gums agreeably to con- 
tract, which produced the bills on Heseltine^ dated back 
to the time when the credit expired. Heseltine ac- 
cepted the bills ; and this circumstance imported, to a 
certain extent, that he was a party interested. The 
evidence, however, negatived that he was a principal, 
or bought or had any interest in the goods; or that his 
acceptances were other than purely for accommodation ; 
and the acceptances will certainly not of themselves 
make him a purchaser. But it is said that Coles^ 
brothers, gave their guarantee, and thence it Is deduced 
that they were purchasers. It would, doubtless, be 
somewhat out of the usual course for a man to guarantee 
his own debt; to guarantee the debt of another may be 
to confer the very valuable advantage of additional 
security ; but it can add nothing to the security where 
the person who guarantees is already liable. The in- 
ference, therefore, to be drawn from this circumstance 
rather is, that Coles^ brothers, were not purchasers. 
Where then are we to look, except it be to the dock 
transfers, upon which I have already observed, to the 
circumstance which was to indicate to the plaintiffs that 
Coles^ brothers, w^re the purchasers ? Colesj brothers, 
do not declare themselves as such, and the sold note 

imports 
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imports the contrary. But if the plaintiiFs were not 1817« 
divested of the property in these gums by any thing " 

BOTSON 

which passed with Cdes^ brothel's, the defendant, who is againu 
a pawnee, cannot have a better title than the pawner ; 
and it is properly admitted that the defendant claims to 
hold only as a pledge. The action then is against a 
defendant who claims to hold under a defective title. 
No imputation lies upon him, nor any disparagement 
from this transaction ; in point of prudence he might, 
perhaps, have secured himself by a more cautious pro- 
ceeding; he would probably have ascertained, had he 
pursued the enquiry from the London Docks, how it 
was that Cdes^ brothers, had acquired a right to make 
the transfer, and how the transaction stood precisely 
between them and the plaintiffs ; as it now is, he rests 
upon a title which is defective. 

Batley J. Although I have felt some doubts during 
the progress of this discussion, I am now satisfied that 
the verdict is right. The first question is, whether the 
plaintiffs did in fact divest themselves of this property in 
favor of Cdlesj brothers : and, secondly, if not, whether, 
under the circumstances, the defendant has any other 
and better title than that of Coles^ brothers^ On the 
first question it is maintained on the part of the defend- 
ant, that the plaintiffs sold the gums ; but to constitute 
a sale there must be both a vendor and vendee; and 
here a vendee is wanting. If it were doubtful in which 
of the two characters, either of principal or broker, the 
plaintifiPs at the time of the treaty for these gums might 
have supposed CoUs^ brothers, to be acting, surely they 
could no longer doubt, when they looked at the sold not^ 
that ColeSi brothers, were only acting as brokers ; it did 

C S not 
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18 1 7* not appear in evidence that v.ny questions were put touch- 
" ing this point at the time, but the document was too plain 

agnimit to be misundcrstood by them. And there is a most im« 
portant difference to the merchant whether he is to be 
understood as dealing with a man as broker or as prin- 
cipal ; for in the one case he has not only the security of 
a third person, the purchaser, but he may also expect to 
have the disinterested opinion of a broker, who has not 
any concern in the purchase. So here the party might 
reasonably expect that they would have the benefit of 
the unbiassed judgment of Coles, brothers, upon tlie 
matter. But let us look further into the language of 
the sold note ; it is ^* sold for account of," &c. Now if 
ColeSi brothers, were the buyers, would tliey have used 
this expression ? ^^ Sold for account of," impoits that 
they had sold to some one for the plaintiffs, their em* 
ployers. If then this be the primary import of the sold 
note, is it varied by the other documents, or is not 
rather every document confirmative of the same im* 
pression? The next document we come to is the in- 
voice, which runs in this form : <^ Messrs. Coles, brothers, 
bought of Joseph and James Silver j" and so in fact the 
transaction would have been between tnem, if Coles, 
brothers, had effected a purchase for an undisclosed 
principal, because they would have been the persons to 
look to for payment; thei*efore I see nothing incon- 
sistent in this. On the 16th June, in pursuance of an 
application made at the docks to weigh and deliver, the 
gums are transferred into the names of Coles, brothers; 
and I ask if there be any thing in that inconsistent with 
the idea that Coles, brothers, effected the purchase for an 
undisclosed principal? It is argued that the order to 
weigh and transfer imports a sale ; but if the sale were 

to 
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to a third person, the actual transfers might well haire 181 1** 
been made to Colesy brothers, supposing the purchasers, 
as is sometimes the case, wished to remain undisclosed. 
In like manner, the plaintiffs could not do otherwise 
than apply to Coles^ brothers, to settle, if they knew not 
the purchaser. In answer to that application, it is ob* 
servable that Colesj brothers, do not give their own 
acceptances in payment, but Heseltine and Co. accept as 
for value received ; the natural inference from which is 
that Heseltines were the purchasers. But it seems that' 
Coles, brothers, guaranteed the bills; and it is asked^ 
why should they have done this, unless they were in* 
terested in the purchase ? This, I believe, is not an un- 
frequent practice with brokers, if the merchant is not 
satisfied with the proffered mode of payment; and in 
this case it was natural enough that Coles, brothers, 
should add their security to that of Heseltine and Co* 
I have now noticed the material circumstances on which 
the defendant has relied, in order to show that tiie 
plaintiffs intended to sell the goods outright to Coles^ 
brothers ; and it appears to me that no such intention 
is fairly to be collected from them ; on the contrary, I 
infer that the plaintiffs were induced from the mode of 
dealing, at first to conclude that a third person was 
behind in the character of purchaser ; and, therefore, 
when this was discovered to be otherwise, they were at 
liberty to repudiate Coles^ brothers, and to rescind the 
contract^ by reason that there was no vendee. The 
next question is, whether the defendant can make a 
better title than Coles, brothers. It is laid down as a 
general rule, that a pawnee cannot have a better title 
than the pawner ; and so it is of vendor and vendee, 
except in the case of a sale in market overt. But this 

C 4 rule 
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1817. rule will certainly not apply where the owner of goods 
g^ has lent himself to accredit the title of another person, 

i^ainat [jy placing in his power those symbols of property which 
have enabled him to hold himself out as a purchaser of 
the goods. With respect to the limited rights of 
pawners, there is one case where money was lent on a 
pledge of which the pawner was only tenant for life, and 
after his death the remainder-man recovered, (a) There 
is another case where a box of jewels, sealed up, was 
deposited with a banker, who afterwards opened the 
box, and pawned the jewels ; and it was held that the 
pawnee could not retain them against the right owner, 
because the pawner had no good title against him. (6) 
I believe it will be found that, with the exceptions I 
have mentioned, the vendee or |mwnee must abide by 
the title of the persons from whom they respectively ac- 
quire the property. Now here, as I have already in- 
timated my opinion, CokSf brothers, had no title as 
purchasers, so as to be in a condition to pledge the 
goods ; tliey had but a semblance of title, and that does 
not appear to have been communicated to die defendant ; 
at least, I think it was not proved that he ever saw the 
order to weigh and transfer which was sent to him ; but 
if he did see it, unless that document was of a nature 
to hold out Cole^y brothers, to the world as the owners, 
it will not avail the defendant. Now the order does no 
such thing; it authorises a transfer to be made to ColeSf 
brothers ; but this might well be if they were agents for 
an undisclosed principal. It has been asked, what could 
the defendant have done towards securing himself by 

(a) Hoare ?. Parker, 2 T, R,376, 

{b) JIarlop V. IToare, Sir. 1 187. S. C, 3 Atk. 44. and 1 mis. 8. 

• making 
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making enquiry? I answer, (not that I think the 1817. 
question material,) he might probably have done & great ^— 

BOYSOH 

deal if he had traced the property to Bqi/son and Co., agninu 

because they would have informed him, if questioned as 

to whether Coles, brothers, had a right to pledge, that 

ColeSf brothers, were nothing more than middle-men* 

But however that might have been, inasmuch as it does 

not appear that the plaintiffs armed CoIeSf brothers, with 

any documents digesting them of their interest, but, on 

the contrary, that Coles, brothers, parted with the goods 

to the defendant under a misrepresentation, I think the 

defendant cannot have a better title than they. 

Abbott J. After a full discussion of this case at the 
bar, I am of opinion that there is no ground for a new 
trial. This rule was not moved on the ground of any 
misdirection, or because the question was not fairly and 
properly left to the jury. Two questions, as it appears, 
were left to the jury ; the first, whether Coles, brothers, 
purchased this property of the plaintiffs : the second, 
whether, if they did not purchase it, the plaintiffs never- 
theless had by their own acts enabled Coles, brothers, to 
hold themselves out as the purchasers, and thus to in- 
duce the defendant to advance his money on the credit 
of the gums. The conclusions to be drawn from the 
facts in proof were peculiarly for the jury, who, as mer- ' 
chants, were much more competent than I feel to decide 
on the import and effect of these mercantile documents ; 
yet if I thought that they had drawn a wrong inference, 
I should not hesitate to declare so. As to the first 
question, whether Coles, brothers, were purchasers from 
the plaintiffs ; unless the sale was directly made to them 
there clearly was not any sale, because HeseUinc and Co. 

never 
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1817. never were or pretended to be purchasers. The trans- 
" action commenced by an application from Coles^ brothers; 

BOTIOV 

againtt who Were brokers, to the plaintiffs, and after some com- 
munication, a sold note appears to have been sent by 
them to the plaintiffs. This sold note, except that it does 
not name any buyer, is precisely, as I understand, in the 
form of the note usually given by a middle man, where 
there are a distinct buyer and seller. The omission of 
the buyer's name is, it seems, a common practice ; and I 
confess I am sorrj' for it, because an open disclosure of 
the tran^ction would, in my opinion, be better on all 
occasions, and the present is one which shows the incon- 
venience arising from secrecy. The first document, 
then, plainly bears the character of a broker's document* 
The next appears to be an order to the dock company 
to weigh and transfer the gums to the order of Cciesy 
brothers. Assuming that they had effected the purchase 
for an undisclosed principal, the order would have been 
in its present form ; it could not have been otherwise. So 
far, therefore, all is consistent with this assumption. 
Next comes the invoice, or, as it has been called, the 
bought note or bill of parcels ; and at first it struck me 
that the plaintiffs must have inferred from this instru- 
ment that Colesy brothers, were the purdiasers ; but on 
reflection I do not think it inconsistent with the fact, 
that they were only treating for an unnamed buyer. The 
letter, also, of the 26th JunCi requiring a settlement, was 
the sort of transaction which one would naturally haVe 
expected from what had passed. To whom could the 
plaintiffs apply but to Cdes^ brothers, if they desired to 
make sure that payment should be forthcoming ? HeseU 
titles bills would, to a certain extent, naturally lead them 
to suppose that HeseUincsyrere the purchasers. And how 

could 
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could the guarantee of Cdes^ brothers, have satisfied the 181 ?• 
plaintiffs, if Coles^ brothers, were the acknowledged pur- — 
chasers, and as such liable to the plaintiff, as they would t^ainsi: 
be, in the first instance for the price ? Another circum« 
stance which has been relied on for the defendant is the 
claim that was made by the plaintiffs under the commis* 
sion against Coles^ brothers; but I do not think that 
much reliance can be placed on that. The situation of 
the plaintiffs was one of some doubt as well as peril, and 
it would be too much to give effect to such a claim, 
which was intended, no doubt, for greater security, to bar 
them of their real rights. If, then, the jury were war- 
ranted in concluding that there was no sale to Ccles^ 
brothers, there was not any sale at all. We now come 
to the second question, whether the plaintiffs enabled 
Colesj brothers, to hold themselves out as the proprietors 
of the gums, and whether Coles^ brothers, availed them- 
selves of these means to impose on the defendant (for 
both, according to tlie case of Wyatt v. Marquis of Hert- 
ford (a), must concur, in order to protect the defendant.) 
Upon this point, all that appears to have been imparted 
to the defendant as the act of the plaintiffs, was the 
tranfer order to the dock company, upon which the 
transfer was made to him by Coles^ brothers ; but I con- 
sider the transfer order merely as affecting the pos* 
session ; farther than that I cannot carry it ; and posses- 
sion alone is not a sufficient emblem of authority to en- 
tide a factor to pledge, so as to enable the pawnee to 
hold the goods against the real owner. In the present 
case, it does not appear that the defendant was misled 
by any act or document with which the plaintiffs were 

(a) ZEa%ti\\t. 

concerned. 
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1817. concerned, other than such as regarded possession, and, 

"""■" therefore, the jury were warranted in the conclusion 

BOYSON 

against which they came to on the second question. 



COLU. 



HoLROYD J. As this case has been so fully gone 
into, I shall be brief in the observations which I have 
to make. It seems clear, that if there were no sale of 
these gums to Coles^ brothers, so as to divest the plain- 
tiffs of the property, they are entitled to maintain this 
action, unless through their means the defendant has 
been deceived, and is entitled to hold the goods against 
them as a pledge ; as to which it does not appear that 
any express authority was given to ColeSy brothers, to 
pledge, neither was the invoice shewn to the defendant, 
so as to carry the transaction farther than mere posses- 
sion. With respect to the nature of the dealing be- 
tween the plaintiffs and CoIeSy brothers, whether it was or 
was not a sale, the jury were certainly the proper forum 
to draw the conclusion, and the conclusion which they 
drew seems to me to be the right one ; for the order to 
weigh and transfer to Colesy brothers, cannot surely be of 
greater import than if the goods had been actually deli- 
vered to them ; but it is observable, that the order is not 
in terms to weigh and transfer to them^ but only to their 
orde7\ which in the language of commerce denotes that 
they had some other purchaser in whose favour tlie order 
would be executed. The law, indeed, would have war- 
ranted them in directing delivery to be made to them- 
selves, but then they would have had nothing more 
than a possession. Possession alone has been deter- 
mined to be insufficient to authorise a broker to pledge ; 
and, therefore, on this point also, I think the jury have 
come to the right conclusion. 

Rule discharged- 
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Davis against Noake. (a) Thursday, 

^ ^ "^ January 23d. 

CASE for a malicious prosecution. The plaintiff de- Where plaintifi* 
declared, in 

dared that the defendant appeared before J. G., one case for a nuu 
of the justices of our lord the now king, assigned to keep tion, that de- 
the peace in and for the county of Middlesex^ and falsely oMly"&™ ^*' 
and maliciously, and without any reasonable or pro- ^l^^^^u 
bable cause, charged the plaintiff with having feloniously f^*ving/eiimi' 
stolen certain articles enumerated in the declaration, the certain articles, 

his property, 

property of the defendant, in his dwelling house in the and it was 

n -n mi 1 1 • 1 proved that de- 

county ot Essex. 1 he declaration then went on to state fepdant laid an 
that the defendant caused the said justice to grant his before a magis- 
warrant for apprehending the plaintiff, and the plaintiff h^depoJalhat 
to be arrested and detained under it, and to be con- f*' j^'*^ articles 

' had been felo- 

veyed before a magistrate, who having heard and con- n'«"«ly stolen, 
sidered all that the defendant could allege against the 'u^jfeaedand 

beHevedt ond 

plaintiff touching the supposed offence, adjudged that had good reason 
he was not guilty, and caused him to be discharged ; believe that they 
and that the plaintiff hath not further prosecuted his by thepu!n-*" 
said complaint. The second count alleged that the de- ^^^^ the evL 
fendant charged the plaintiff with having committed a *^*"^'!jf" ^ 
certain offence punishable b\' law, to wit, felony, &c. cinmtion. Di»- 

•- sentientc Bay- 

Plea, not guilty. Uy J. 

At the trial before Lord Elleiiborough C. J., at the 
London sittings after last Trinity term, it appeared that 
the defendant laid an information before the magistrate 
mentioned ia the declaration, in which he deposed that 
his escrutoire had been broken open, and the several 



^) This case was argued at Serjeants' Inn before this term. 

articles 
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1817* articles also mentioned in the declaration, his property, 
had been feloniously stolen ; and that he suspected and 

againsi believed, and had good reason to suspect and believe, 
that they had been stolen by the plaintiff. Upon this 
information the magistrate granted a warrant, and the 
plaintiff was arrested and brought before another magis- 
trate, who called upon the defendant to make good his 
charge, but the complaint was ultimately dismissed. 

It was objected that there was a variance between 
the evidence and declaration ; the latter alleging that an 
express charge of felony was made against the plaintiff^ 
whereas according to the proof the defendant had only 
deposed to a suspicion that the plaintiff had committed 
a felony. This objection was overruled, and a verdict 
was found for the plaintiff. A rule nisi having been 
obtained for a new trial. Topping and Espinasse were 
heard against the rule, and the Attorney General and 
E. Lavoes in support of it. 

Lord Ellenborough C. J. I am at a loss to under- 
stand what other meaning can be imputed to the ac- 
cusation made by the defendant, than that it conveyed a 
charge of felony. In common parlance it undoubtedly 
would be so understood, and the magistrate seems to 
have dealt with it as such. True it is that there was 
not any direct allegation on oath that the plaintiff had 
committed a felony; nor could it have been so alleged 
with propriety, unless the defendant had actually seen the 
felony committed, or had been present at the confession of 
it. Butf nevertheless, it amounts to a charge of felony. 
It is stated distinctly on the information that the defend- 
ant's escrutoire had been broken open, and that several 
articles had been feloniously stolen from it ; the corpus 

delicti f 
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ddictiy therefore, is positively deposed to ; the informant .18 17. 
then deposes, in like manner as every other informant 
who was not an eye-witness would naturally qualify his aj^u 
deposition, that he had good cause to believe that the 
plaintiff had feloniously stolen the articles. No person 
under the same circumstances in which the defendant 
stood could swear more positively to the charge; and 
yet we are called upon to say that this is not a charge 
imputing felony to the plaintiff, and inducing the magis- 
trate to act thereon. It appears to me that there is not 
any variance. 

Bayley J. I entertain considerable doubts on this 
point, but my present impression is, that it is a variance. 
The foundation of the action is, that the party has been 
injured in his character, and has sustained damage in 
consequence of his having been charged with felony by 
the defendant. Now a man may prefer a charge either 
on the foundation of what he knows or of what he sus* 
spects. But there is a wide difference, as it regards both 
the accuser and the party accused, whether the charge 
be made on the one ground or the other. That which is 
founded on the accuser's own knowledge will require 
proof to that extent to warrant such a charge ; whereas 
that which rests on suspicion only will be satisfied by 
circumstances sufficient to induce on his mind a suspicion. 
Suppose, then, the defendant had been bound to plead 
this matter specially ; if the charge be of that nature as to 
import that it proceeds from knowledge, could he have 
justified by pleading circumstances which would warrant 
only a reasonable cause to suspect? ^ow the declar- 
ation alleges, that the defendant went before a magis- 
trate, and charged the plaintiff with having feloniously 

stolen 
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1817«. stolen his property. I may know that a person has 
"■"""" stolen my property, either by having seen him coilimit 
agahut the act, or by having heard him confess it; and in 
either of these cases the charge would proceed directly 
from my own knowledge ; but information to a less ex- 
tent might reasonably create in me a suspicion, and 
then the charge would proceed in a form less direct. 
This distinction between a direct charge and one upon 
suspicion only is well known, and acted upon in the 
practice of granting writs of habeas corpus. Here the 
charge, as laid in the declaration, is direct, importing, 
as I should infer from the mode in which it is laid, that 
the defendant knew the fact. When, however, we come 
to look at the information laid, it is no more than this, 
that a felony has been committed by somebody, and 
that the defendant has good cause to believe it was 
committed by the plaintiff^ or, in other words, that he 
charges the plaintiff only on suspicion of felony. The 
second count is not distinguishable in this respect from 
the first. If I am wrong in supposing that the charge 
alleged in the declaration imports that which I impute 
to it, then my observations undoubtedly will fail. I was 
bound, however, to state the impression which this case 
had made on my mind. 

Abboit J. I think the declaration is well enough main- 
tained by the evidence. This is not a declaration for 
words spoken or written, but for an act which the plain- 
tiff alleges the defendant to have done ; namely, the pre- 
ferring a charge which I consider as synonymous with 
accusation. The evidence is, that an information was 
laid before a magistrate, containing in substance that a 
felony had been committed, and that the informant had 

good 
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good cause to suspect the plaintifF of having committed 1817. 
it. According to common understanding this was tan- 
tamount to charging the plaintiff with a felony ; and so^ a^inst 
it seems, the magistrate understood it If this be so, 
the allegation in the declaration is satisfied by the 
fact* The term ** crimen feUmice imposuif' has often 
been translated ^^ imposed the crime of felony ;" but 
perhaps its more appropriate signification is, ^' pre* 
ferred a charge of felony." An allegation that such a 
charge was preferred is not sustainable by proof of 
words imputing felony ; there must be some act done ; 
nevertheless it is not necessary to state the precise form 
which the charge assumes, if it be in substance a charge 
of felony. 

HoLROYD J. I am of the same opinion. The de- 
claration, as it seems- to me, was supported by the' 
evidence. The declaration does not allege the particulars 
of the charge, either written or oral, which the defend- 
ant made, only that he diarged the plaintiff with felony; 
and we find it expressly stated in the deposition that a 
felony had been tommitted; that is spoken to posi- 
tively, on the knowledge of the defendant, for the pur- 
pose of obtaining the warrant. The deposition then states 
no particular fiicts to connect the plaintiff with the com- 
mission of the offence, but alleges that the informant 
suspects and believes, and that he had good reason to 
suspect and believe that the felony had been committed 
by the plaintiff. The defendant therefore charges not only 
Uiat he suspects, but diat he has good cause to suspect.- 
That, in common understanding and parlance, must be 
considered as an accusation that the plaintiff has commit- 

VoL. VI. D ted 
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1817* ted a felony; because it is deposed that a felony has 

-- been committed, and the defendant has sood cause to 

Datis ° 



against suspect the plaintiff of committing it. 

Noam. . r r 6 



Rule discharged. 



^'^gjd. Appleton against Lord Beatbrook. (a) 

In ssnimpHt A SSUMPSIT on two judgments recovered in the 

ments reco- supreme court of Jamliica. At the trial before 

Supreme Cowt Lord EUenboTOUgk C. J., at the London sittings after last 

copieTofUie Trinity term, the plaintiff produced two paper writings 

porting^ ^" purporting to be copies of the judgments, and subscribed 

dSktf fhf* ** *® i.bottom, « true copy," and signed " F. Smithy 

oout, and cer. clerk;" and the witness, who produced them, proved 

he true copies, that the signature " F. Smith,' if not the hand-writing 

•ccompenied by . . 

a oertiilcate of oS Smith , was the hand- writing of the clerk, who always 

a notary public 

of hii being Signed for him in his presence. These copies were 

said court, and annexed to several certificates ; the first purporting to 

tiflcateofthe'' b^ & Certificate hy R Smithy described as clerk of his 

Ser^setd" f ^^j^^y'* Supreme court of judicature, under his hand 

tbe island, Uiat and seal of office, dated St. Jago de la Vega, the 8th 

the person so ^ * 

cerUfying was a jpecemiber ISl^f by which he certified that the above 

notary public, .A 

were held to be Were true copies of the original judgments, both of re- 
inadmissible 

eWdence to co^ in his ofiice, and that the same were still open and 

mente. ^^" ^' unsatisfied; the second purporting to be a certificate 

under the hand and seal of Robert Bobertsony described 

as secretary and notary public, dated the 9th December 

1814, by which he certified, ^* that Francis Smithy Esq., 



(a) Tills and the ncit case were argued at Serjeants' Inn at tbe sittings 
before Bilarjf term 1S17. 

who 
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who had duly signed and attested the above certificate, IS 17* 

was clerk of the supreme court of judicature, duly ad- 

mitted. &c. ; and that, to all acts and instruments by agtdnti 

him signed and attested in such his capacity aforesaid, B&ATBmoox. 

full faith and credit is and ought to be given ;'^ the third 

purporting to be a certificate by the Duke of Manchester, 

as captain-general and governor in chief of Jamaica, 

dated the 9th of December 1814, under the broad seal 

of the island, certifying ^^ that Robert Bobertsofi, Esq., 

whose attestation was thereunto annexed, was secretary 

and notary public of his majesty's island of Jamaica^, 

duly admitted, &c. and that to all acts and instruments 

by him signed and attested, full faith and credit is and 

ought to be given both in judgment court and without." 

The witness also proved that he had practised for many 

years, as an attorney in Jamaica, that the court has not 

any seal^ and that the above was the usual mode of au- 

thenticating such judgments ; but he could not stat^ 

whether the copies produced were signed by Smith or 

by one of his clerks. It was objected, that these copies 

were not evidence without proving them actually ex^ 

amined, and upon this point leave was given to move 

to enter a nonsuit. A rule nisi having been obtained 

accordingly, 

Scarlett and Tindal, who shewed cause, endeavoured 
to sustain the evidence upon the distinction, that these 
were copies authenticated by an officer appointed for 
that purpose, and to whom credit is therefore given (a) | 
like the chirograph of a fine, which is evidence of the 
fine, because the chirographer is appointed to give out 

(a) Henry t. Adey^ 5 Eati, 231 • 

D 2 copies; 
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Amjnoif 



Lord 
BSATMOOB^ 



1S17. copies (i^); or they might, perhaps, be considered as 
tantamount to exemplifications of the records of the 
court. 



Liord Ellenborough C.J. The Court, I believe, 
entertains no doubt that these were not copies which 
ought to have been received* I am not aware of a 
single instance in which courts of law in this country 
have ever acted upon such evidence. The argument 
for its admissibility has been fairly put upon the ground, 
that these are authenticated copies by an accredited 
officer. But is that sufficient? I know that an exa- 
mined copy, or an exemplification under the seal of the 
Court, are the ordinary and acknowledged modes of 
iproof ; but it is said, that these copies must be admitted 
»ex necessitate^ as being the best evidence which the 
-nature of the case affi>rds. To this I answer, that if 
there be no seal of the court or island, an examined 
copy must be obtained, although copies such as these 
may perhaps serve well enough throughout the island. 
There being no instance where such evidence was ever 
acted upon in the courts of this country, I think it 
would be extremely dangerous if we were, upon the 
present occasion, to relax the rule. 

Bavley J. If this had been an exemplification of 
the judgment under the seal of the island, I should have 
thought it suffipient ; but when we look to the instru- 
ment to which the seal is appended, by way of ex« 
emplification, it appears that the seal is used, not by 
way of exemplifying the record, but as authenticating 

(a) G«6.£v.Sl. 

the 
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the person certifying to be a notary public, to whom 1817* 
credit ouirht to be ffiven. The ariniinent has been J 
put on the only ground capable of sustaining it, oMmt 
namely, that this was the act of an officer authorised Bkatbrook. 
to issue authenticated copies; but the fact does not 
support ' the argument. This is not a case where 
there is a known officer whose duty it is to delirer 
out copies which are to form part of the title of the 
parties receiving them, and who does not discharge his 
duty until the copy has been delivered ; as in the in- 
stance of the chirograph of a fine, and of the inrolment of 
a deed. And therefore, what is laid down in BuUer's 
Nisi Prius (a), applies rather to the present case; namely, 
that ^ it is not enough to give in evidence a copy of a 
judgment, though it be examined by the clerk of the 
treasury, because it is no part of the necessary office of 
such clerk ; for he is only entrusted to keep the records 
for the benefit of all men's perusal, and not to make out 
copies of them." 

Abbott J. I am of the same opinion. The ^eal of 
the island is not affixed to the copy of the judgment, so 
as to give it the force of an exemplification ; nor does 
the instrument to which the seal is affixed, in any man- 
ner refer to the judgment, it refers only to the notary, 
and the certificate of a notary is not received as evU 
dence of the facts certified. I hesitated at one time 
whether by analogy to the cases of the chirograph ot a 
fine, and the enrollment of deeds, we might not also, 
in order to avoid the expence of examined copies, con- 
sider these as made by the officer, who is in the habit of 

(a) P. 229. 

D S delivering 
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Aftliton 

against 

Lord 

Baatbkook* 



deUvering out copies of judgments, and which are 
ceived as evidence in the courts in Jamaica ; but^ upon 
further reflection, I think the analogy does not hold ; 
for supposing it had appeared, which it does not, that 
the officer was of the description above mentioned, still, 
in the case of a fine, the chirograph is delivered out as 
part of the title of the person applying, by an officer spe- 
cially entrusted for that purpose. But we do not allow 
to our own officers, who have the mere custody of the 
records, to verify them, and I do not see why we should 
allow more to the officers of a foreign court 



HoLROYD J. The distinction is plain between that 
which proceeds from the officer in the course of his 
duty in the office, and that which he is not specially 
authorized by his office to do. Thus, it is part of the 
duty of the steward of a manor to deliver to the te- 
nants, as part of their title, copies of the court rolls ; 
copies, therefore, are admitted in evidence upon the 
same principle as the chirograph of a fine, and inrol- 
ment of a deed. In Bidl. N. P. p. 229. it is laid down, 
^' that office copies of depositions are evidence in chan- 
cery, but not at common law without examination with 
the roll." If such be the rule in regard to one of the 
superior courts in this country, how can it be that the 
present evidence is admissible? If a copy of a judg- 
ment made by our officers here would have been re- 
jected, how can we admit these, as being made by the 
officer of a foreign court? An exemplification is under 
the seal of the court, which shews it to be the act 
of the court, and it is equivalent, when the act is done 

(«) P. 229. 



by 
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by an officer who has a duty cast on him for the ex- 1817* 
press purpose; it is equivalent to an exemplification. ' 
Here the copies are neither under the seal of the court, affUTut 

Lord 

nor. do they proceed firom a person specially entrusted Baatikook. * 
to deliver them. I think, therefore^ the evidence was 
inadmissible, (a) 

Gaselee was to have argued in support of the rule. 

Rule absolute. 

• ■ 

(a) See Jlvet v. JSunhiry,,! Camp, N* P. C* 28. 



Black against Lord Braybrook. 

^HIS case was the same as. the former, with this ex- 
ception, that the copy of the judgment was proved 
to be in the hand-writing of one Stuart^ who acted for 
Dotnage^ the principal clerk, , and who was in the habit 
of signing official documents. 

The Court, after hearing Jervis and Erskine, who, 
relied on this difference, and cited 9 Mod* 66. abided by 
their former judgment. 
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nmrihjf. Doe, on the Demise of Brooks and Others, 

JfoHUury S3cL 

against Fairclough. 



Kotioetoqutt l^JECTMENT for two houses and other premises, 

toatemintof Jjj . 

Uodt odgiiMliy . Atuate in the parish of LambM^ on the demise of 

deviaed to the 

rector «nd 7. JSroofe and three others, on the 27th March 1816; 
of apoiih, aod ^^Yt on the demise of C Wordsworth^ Clerk, and four 
in tniit, «igDcd o^^^s, on the SOth May 1816. It appeared at the trial 
^1^^ before Lord EU^nborough C. J., at the last Swrey as- 



2 airing faim to 
€ 



sizes, that the premises in question were devised in 1667 
leUmnptbe to the parson and churchwardens of the said parish, 
rector and and their successors for ever, to dispose of the rents 
Jor the time and profits among the roost needy and poor persons of 
^^' " the parish, according to their discretion. ' The defend- 

ant, who had been tenant of the premises for several 
years, and had commenced his tenancy at Latbj'day^ 
was served with notice on the 25th March 1815, signed 
by the then rector, and by 71 Brooks and the three 
others named in the first demise, as churchwardens, re- 
quiring him to quit and deliver up the premises to the 
rector and churchwardens for the time being, at JLady^ 
day 1816, which he held of them. After the service of 
this notice, ^e defendant in a conversation with Brooks^ 
promised to quit at Lady^duy^ and on the 26th April 

1815, paid him half a year's rent for the premises, for 
which Brooks gave a receipt as churdiwarden for the 
use of the poor. The rector, who signed the notice^ 
afterwards died, and was succeeded on the IStli April . 

1816, by Dr. Wordsworth^ the lessor, named in the second 
demise, and the four others were the new churchwardens, 

and 
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I 

and were sworn in on 27th May of that year. His Lord- 18 1 7» 
ship being of opinion that the evidence was insufficient 

Doz denia 

to support either demise, directed a nonsuit Brooks 

A rule nisi having been obtained for a new trials FAiKOLouaB. 



. Bes^ Serjt, showed cause ; and as to the first demise 
he said, that the giving notice to quit in this form^ was 
^ nulli^; for to require the defendant to deliver up pos* 
session to the rector and churchwardens for the time be- 
ingj is uncertain in its intent, to which, therefore, the 
defendant was not bound to attend; because there are no 
such persons as the rector and churchwardens known to 
the law as a continuing body, like a body corporate; and 
so the defendant could not know to whom he was to 
deliver possession. And payment of rent to one of the 
lessors is no admbsion that the defendant held under 
him and the others jointly. As to the second demise, 
he said, that it was ill for the same cause that had been 
ol]jected to the notice to quit, because the succeeding 
rector and churchwardens were not privies in any- 
wise to the acts of the preceding i*ector and church- 
wardens, if it be that they are a fluctuating and not a 
continuing body. 

And the Court agreed in opinion, that neither of the 
demises were sustained in evidence, and that the nonsuit 
was proper. 

Rule discharged. 
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1817. 



ThuTiday, Brydges and Others against Walford, Esq. 

January 25a. ^ * 



Where the 
sheriff returned 



TN case against the sheriff of Essex^ tried before Bur- 
to a fi. fa. 18* rough J. at the last assizes for that county, the plain- 

fued on a judgu 

ment againit tiffi declared on a judgment recovered in Trinity term 

d that he had 

levied, and part 1815, against W. CoUifif for 3000/.; and that on the 
remained^ hia ^^^h otjufie 1 81 5» they sued out a fi. ill. returnable on the 
of btfyS3* morrow of All Souls, indorsed to levy USSl., &c- under 

afterward! a which the defendant seized to the value of the sum in- 
tend, expod. 

iwucd, under dorsed. and returned that he had levied, and that the 

which the she* 

riff sold part of goods remained in his hands for want of buyers; that 

the goods : 

Held, Uiatin on the 6th of November 1815 a venditioni exponas is- 
against the sued, under which the defendant sold part of the goods, 
seUing Uie^resi- ^^d levied 1000/.; and although he might have sold 
^"e*mon^he' ^^^ residue, yet he had not the money or any part 
might, notwith. thereof at the return of the writ, but in breach of his 

standing his ^ 

return, be ad- duty parted with the 1000/. and the residue of the 

mitted to prore 

that r. became goods to persons unknown. 

bankrupt be- 
fore the judg- The second count alleged, that voiAet the venditioni 

plaintiff knew exponas, the defendant levied the amount of the monies 
at*the'time°S indorsed on the writ Plea, not guilty. 

And the judgment and sheriff's return tothe^.^a. as 
stated in the declaration, having been produced in evi- 
dence for the plaintiffs, it was proved on behalf of the 
sheriff, tliat CoUin became bankrupt before judgment 
recovered, and that on the 1st of February 1816 a com- 
mission of bankruptcy issued against \^\m, and that the 
plaintiffs had notice of his insolvency at the time they 
issued execution. It was objected, that this evidence 
was inadmissible, because the sheriff was bound by his 

return ; 



action. 
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return; and it was inconsistent with that return now to 18 17* 
say that the goods were not the goods of CoUin. The 
learned Judire over-ruled the objection, and a verdict agamti 
passed for the defendant, but he gave the plaintiffs leave 
to move to enter a verdict, if the Court should be of 
opinion that the sheriff was concluded by the return. A 
rule nisi having been obtained for that purpose, the Court 
now called on 

, Gumey and Lowes to support it, who argued that the 
sheriff was estopped by his return from insisting that 
these were not the goods of Ccillin^ for otherwise, of 
what avail is the sheriff's return. The bankruptcy of 
Collin might have afforded the sheriff a ground for ap- 
plying to the Court to amend his return ; but so long 
as he suffers it to remain on the files of the court, he 
cannot controvert it. There is not any instance where 
he has been allowed so to do. Even where strangers 
are concerned, so much credence is given to the facts 
stated in the sheriff's return, as to be evidence affecting 
their rights, (a) 

Lord EiXENBOROUGH C. J. To hold the sheriff 
bound in this case by the return, would be to require 
of him a degree of knowledge which ought not to be 
expected of him. The sheriff acts according to the best 
information which he can procure at the time, and 
makes his return accordingly. Can it be doubted, that 
if the sheriff had paid over the money to the plaintiffs, 
they would have been obliged to refund every penny? 
They, it seems, knew the fact of Coffin's insolvency, the 

(a) G^ard t. IFoodgaie, I } EatI, 297, 

sheriff 
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1817. 

BitTBGES 

ogotnst 
Wautobd. 



sherifip did not On every ground, therefore, both of 
law and fair dealing, I think this rule ought to be dis- 
charged. 

Batley J. The sheriff says they are the goods of 
CaUin at the time when he makes his return. Now 
Collin had a defeasible title at that time, which has since 
been defeated. The plaintiffs are exactly in the same 
situation, because no part of the money could ever 
have remained in their possession. 

Abbott J. If the money had been paid to the plain- 
tifis, the assignees might have recovered it back. 



HoLROYD J. concurred. 



Rule discharged, (a) 



Marryat was to have shewn cause. 



(a) See ClutUrhuek v. Jonet, 15 East, 78. 



T%uriday, 
January 93d. 

A pretentment 
of a bill of ex- 
change at the 
banking^iouse 
where payable, 
after banking 
hours, if lum- 
dent if a' per- 
son be stationed 
at the banking- 
house and re- 
turn for answer 
no^rderu. 



Garnett against Woodcock. 

nPHE plaintiff declared, as the indorsee of a bill of 
exchange accepted payable at Denisan and Co.^ 
Land&tif and averred a presentment at DeniwrCs for pay- 
ment, and at the trial before Lord EUenborough C. J.^ 
at the London sittings after last term, in order to make 
good the averment, proved that the notary's clerk 
called with the bill at the banking house between the 
hours of six and seven in the afternoon ; that the clerks 



were 



*. 
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were gone, but a servant was stationed there, who, on 
die bill being presented, returned for answer that there 
were no orders. There was a verdict for the plaintiff. 

And now Campbell moved to set it aside, on the 
ground that this being a presentment out of banking 
hours was irregular, and therefore insufficient; and he 
cited Parker v. Gordon, {a) 

'Bui per Curiam, Here, though the presentment was 
out of banking hours, there was a person stationed for 
the purpose of returning an answer, and an answer was 
returned, the same as would have been if the presents 
ment had been within the hours of business. The 
answer was not that the party came too late, but that 
there were no orders ; the object of the presentment 
was therefore completed, after which it cannot be open 
to either party to aver that it was out of time. 

Rule refused. 

(a) 7 £att, 585. See also Elford t. Teed, ante, toI. t. S8. 
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1817. 



Oarneit 

ogointi 

WeoDOoosJ 



JowETT and Others against Charnock. 



Fritlatfy 
January 24tb. 



A SSUMPSIT for goods sold. Plea, non-assumpsit, in om/m/wt*. 

This was an undefended cause, and it appearing piaintiff^be 
upon the evidence at the trial, that the real name of one ^""uroaniL" 
of the plaintiffs, named BiUings on the record, was ^|;;,;'^^"j^**" 
BiUingdeyj Bayley J. directed a nonsuit with liberty to "" *^* 

the 
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1817* the plaintiiis to move to enter a verdict in their favour. 
A role having been obtained fi>r thia purpose^ 



JOWIR 

agaimai 



s 



Littledale shewed cause, and argued that this was an 
objection of which advantage might be taken in evidence 
upon the general issue, as well as by plea in abatement. 
So, until the case of Rice v. Shute (a), if in assumpsit^ 
another who ought to be joined as defendant was not 
named, it was good in bar. In Com* Dig. {b) it is laid 
down, that in every case where two make a contract, 
and one sues alone, or where there is no such person in 
rerum naturdj as one of the plaintiff, it may be pleaded 
in abatement ; and yet they are good objections in bar ; 
by parity of reason, misnomer of one of the plaintifis, 
which is the same as if he were not named, shall also be 
good in bar ; and the reason is, because the contract is 
different if it be made with another, or with a different 
person from those named in the writ. 

Lord Ellenborough C. J. My first impression, be- 
fore I adverted to the case of TTie Mayor and Burgesses 
(^Stafford {c\ was much in favour of the objection lying 
in bar of the action ; but looking to that case, and con- 
sidering by whom it was determined,. I. am content to 
receive it as a conclusive decision upon this point. My 
own doubts, whatever they might be in the outset, are 
removed by such an authority. 

Bayley J. In the case of The Mayor of Stctffbrd v. 
BoUon^ the Court seem to put a corporation in the same 
situation with a natural person as to pleas in abatement, 

(a) 5 Burr, 261 1. (6) Abatemeni, £• \9, If. (c) 1 Bq9. ^ Pul. 40. 

anC 
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and if so» there is no distinguishing it fVom the present 181 ?• 
case* 



Per Curiam^ 

Rule absolute, (a) 
Tindal was for the plaintiffi. 

(a) See Com* Dig, Abatement, £. 18, 19* Misnomer ofplaiotiflT, whe- 
ther in the christian or tunuune, pleadable in atMtenieDt, Also Bau^om 
w, I^rrtt 3 Can^ N> P. C. S9. 



Jowrra 

against 

Charkock. 



DoiDGE against Carpenter and Others. ^]JJ^ 24th. 

CASE for disturbing the plaintiff in his right of Incase for 
® "^ ° disturbance of 

common. The plaintiif declared that he was pos- common of pas- 

ture, plaintiif 

sessed of a messuage and divers, (to wit,) 100 acres of declared, in 
land with the appurtenances, by reason whereof he messuage and 
ought to have had, and still of right ought to have, mon for all Aft 
common of pasture Jbr all his commonable cattle levant ^^i^^ "^ 
and coitchant in and upon the said messuage, &c. on a i^^'^^'J^iij* . 
certain waste, one part called Territon^ and the other ^*» t«tator 

for years de- 

TeaoeU Downy &c., every year and at all times of the terminable on 

Htcs of a fiuin, 

year, belonging and appertaining to the said messuage, &c, together 
&c« Plea, not guilty. At the trial before Park J. at common o/pa»- 
the last Devoti assizes, tl^e plaintiff, who claimed as ex- cienuo\ustain 
ecutor, put in a lease dated the 6th January n55j and ^onS'ie^^" 
made t6 his testator for years determinable on three «*>« declaration; 

^ and that this 

lives, of a farm called Woodley Farm^ &c. together with "g^t was not 

destroyed by a 

reasonable common of pasture for the said farm and sub^quent con- 

Teyance to the 

premises in and upon the said DownSf &c. Upon this plaintiff in fee 
evidence it was objected that there was a variance ; the common of pas- 

ture thereto 
belonging and 
appertaining ; for this operated as a new grant of the common. 

lease 
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1817* lease being Jbr reasonable common qfjuuture^ ftnd tlitf 



DOIDQX 



declaration, for all his cattle levant and couchant* The' 
ogfrinii cause, however, was suiFered to proceed, and a convey- 
ance was put in and proved on the part of the defendant^ 
dated SOth September 1803, whereby the said farm, 
common and commons of pasture, &c. thereunto be- 
longing, or in any wise appertaining, were conveyed to 
the plaintiiF in fee. The case went ultimately to the 
jury upon the evidence, the question being, whether the 
lord had approved leaving a sufficiency of common ; 
and there was a verdict for the plaintiff, damages Is. 

In the last term a rule nisi was obtained for a new 
trial upon the objection taken as above stated, and also 
upon the ground, that by the conveyance in fee to the 
plaintiff, the term, and with it the right of common, were 
merged. 

Pell Seijt. and Bayh/y who shewed cause, argued^ as 
to the first objection, that a grant of reasonable common 
of pasture was ex vi termini^ a grant of common for all 
cattle levant and couchant, for reasonable common was 
defined by levancy and couchancy ; secondly, as to the 
merger, that by the very express terms of the con- 
veyance in fee the common was kept alive^ being ex- 
pressly granted to the plaintiff. 

Lens Seijt and Giffbrd^ contril, denied that reasonable 
common meant ex necessitate common for all cattle levant 
and couchant ; it might mean reasonable as to the ex- 
tent of the tenant's enjoyment, with reference to the- 
lord's right to approve. And upon the other point they 
said, that the common did not pas*s by the conveyance 
in fee, because it was appurtenant to the term, and 
therefore merged with it. So, if the lord grant the 

fi*eehold 
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freehold of a copyhold to which common belongs, with 1817* 
all profits and common appurtenant, the grantee shall 
not have common, for it was appurtenant to the cus- agaitut 
tomary estate, not to the freehold, (a) Admitting, 
however, that it did pass, yet it could only pass as a new 
grant, and not as appurtenant (6), for which alone the 
plaintiff has declared. 

Lord Ellenborough C. J. ** Thereunto belonging 
or in any wise appertaining," which are the words of 
the conveyance in fee, seem as if they were studiously 
selected in order to constitute a grant de novo, to subsist 
in enjoyment as before. On the other point, common 
of pasture limited by levancy and couchancy is the usual 
common, and reasonable may well impon what is usual. 

Batlet J. It should seem from the case in Bos. 4r 
PuU., that a right will pass by a particular descrip* 
tion, as an easement newly created, which is this case. 

Per Curiam, (c) 

Rule discharged* 

(«) Com. Dig. Cojiyfu K. 6* 

(6) Wknliey T. Tomp$<m, 1 Sot. $ PulL 371. 

(e) ffobroj^ J. kft the court during Um arg unoiit. 



Vol. VI. 
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CASES iM HILARY TEI^M 



I9l7i 



Saturdt^, 
Jamuuy 95th, 

r 

The entiy of 
the dmilUer on 
fiU debet to a 
cut tarn action 
in the name of 
defendant in- 
stead of plain- 
tiff, may be 
amended after 
Terdict for 
plaintiff, and it 
not a gpround 
for arresting 
the judgment. 



WmaiiT, Qui Tam, &c., against Hortom* 

HTHIS was an action for a penalty upon staL 18 6. 2. 
c. 20.., for acting as a justice of the peace for the West 

Riding of the county of York without being qualified) to 
which the defendant pleaded nil debet. In making up the 
Nisi Prius record the similiter was added by mistake in 
the defendant's name instead of the plaintiff's. And for 
this cause it was objected at the trial before Wood B^ 
at the last assizes, that there was not any issue to try, 
and Heath v. Walter was cited, (a) The learned Judge, 
however, proceeded to try the cause, giving the defend- 
ant leave to move in arrest of judgment, and a verdict 
passed for the plaintiff. A rule nisi for that purpose 
was accordingly obtained in the last term, and some days 
afterwards a cross rule was obtained for amending the 
record by adding a similiter in the right name, in sup- 
port of which DeUni^s (b) and Harrises . case (c) were 
cited, and the Court directed that both rules should 
come on together. 



Richardson and J. WilUams were now heard against 
the latter rule uid in support of the former ; and they 
took a distinction between this and the two cases cited 
for the plaintiff, viz., that there the proceeding being by 
indictment, the omitting to enter the similiter was the 
neglect of the clerk of assize, and no default of the 
parties ; whereas here the omission is imputable to the 
plaintiff, who ought to make up the issue ; and therefore 
he shall answer for it in like manner as for any other 



(«) f Ar. 1117. 



(6) 9 iletf. Hep. 59. 



(c) CW. J. Mfi. 



laches 
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laches. Also in cases of indictment, if sudh a fault 18 17* 
tould not be amended, the whol6 proceeding would be ^ 



RIGHT 



overthrown, whereas here the Court may grant a new (^M 
trial. Moreover, in this 'case, the declaration is insuffi- 
cient; for it only alleges that the defendant *^ did act as 
a justice of the peace for the West Riding^^* &c, but omits 
to state ^^ how he acted ;** and though in this respect it 
has followed the words of the act, that is not sufficient.. 
The Court, therefore, will not be inclined, in opposition 
to the case from Strange^ to allow this amendment. 

Lord Ellenborough C. J. On referring to the case 
o[ Sayer v. Pocock {a\ I find that Lord Mansfield con- 
siders a similar omission to the present as an omission 
of the clerk. That was an action on a sheriff's bond,, 
to which performance was pleaded, and the replication . 
assigned breaches, to one of which the similiter was not*/ 
added ; and Lord Mansfield said, that ^^ by amending, 

9 

the Court only made that right, which the defendant 
himself understood to be so, by his going down to trials' ^ 
This seems to be a sufficient answer to the distinction ^ 
taken between a civil and criminal proceeding. 

Batlet J. The case from Strange is expressly over- 
ruled in Harvey y.PeaJce.[b) With respect to the ob- 
jection to the declaration, it should have been made 
upon demurrer. This is after verdict, and though a penal 
action, it must be presumed that what is alleged in ge^ 
neral was proved in particular, (c) 

(a) Cncp.407. {b) S Burr. 1799. 

(c) Sm M^dOtmi T. WyniMf WiMe^ 008. Maemurdo t. Smith, 
7 r* &I48* 

E 3 Per 
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1817. Per Curiam y 

Rule to amend absolute, and for arresting the 
«g««'w« judgment discharged, {a) 



HORTOV^ 



Scarlett and Littledale were for the plaintiff. 

(o) Sm Pofktr ▼. Cumm, Cro, J. 53a Oh^ ▼. Burke, 5 Taunt* 164. 



Tkesday, The KiNG ogaitist Adams. 

January 28Ui. 

A taxi drawn INDICTMENT affainst the defendant, as collector of 

by horses laden 1 ^ •» 

with manure the toUs at Tyhini turnpike-gate, for unlawfully and 

anceoflandig extorsively demanding and receiving of one Ji IVatts 
toll. Sd. for toll, for permitting a cart drawn by three horses 

laden with' manure for land to pass through the said 
gate. Plea, not guilty. At the trial before Lord Ellen" 
borough C. J., at the Middlesex sittings after last term, 

m 

the case was thus : the defendant being collector, as 
stated in the indictment, demanded of fVattSj the driver 
of the cart, drawn and laden as stated in the indictment, 
Sd. for toll for passing through the gate, which fVatfs 
refused to pay, alleging that the cart was exempt from 
toll. The defendant shut the gate, and refused to suffer 
him to pass until he did pay, and he accordingly paid 
the toll and passed through. The manure with which 
the cart was laden was not for the manuring of any 
lands or grounds in the several parishes wherein the 
several roads mentioned in the 48 G. 3. c. . s. 8. lie (a), 

but 

(a) S. 8. That from and af^er the passing of this act no toU shaU be 
demanded or reccired for any carriage, horse, mare, gelding:, mule, or 
oUmt etttle drawing any carriag* going for or returning Uden or unladen, 

hi^rlnf 



Adams. 
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but was intended for the manuring of lands in dialing, in 1817« 
which the roads do not lie- It was admitted, therefore, — — 

The Kiwa 

that this case was not within the exemption contained in agamtt 
the above clause of the act ; but it was contended, that 
it was within stat. 52 G. 3. c. 145., by which it was said, 
all restrictions upon exemptions in favour of manure 
were taken away. The jury found the defendant guilty 
of unlawfully, but not extorsively, receiving ; and leave 
was given to move, upon the construction of the acts of 
parliament, to enter a verdict for the defendant. 

I^wes now moved^ accordingly, contending, that the 
52 G. 8. c. 14*5. only extended to carts going or return- 
ing empty ; and the Court at first were inclined to allow 
the question to be stated in a special case; but after- 
wards, upon referring to the act, were clearly of opinion 
that it worked a general exemption in favour of agricul- 
ture, to waggons, carts, &c. loaded with manure, as well 
as those going empty ; and thereupon refused the rule. 



haring been laden only with stones, gravel, or other materials for repairing 
the said roads, or any of the ronds in the parishes or places in which the 
raids hereby intended to be repaired or any part thereof do lie ; or any 
dung, mould, M>il, or compost of any kind (chalk and lime excepted), for 
the manuring of any lands or grounds in the several parishes wherein the 
several roads lie, upon which the said trustees are empowered to erect any 
gate or gates, for receiving and taking toils by the said recited acts and 
this act, or any of them. 



E 3 
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fVednetday, ^^hc KwQi^ (^tfiW^ The Inhabitants of Aston, 

January 29th* 

near Birmingham. 



The value of ON appeal against an order for the removal of Sarah 
respect of ac JessoHj widow, from the parish of Asion^ near jBitv 

Semrat,*ii to ninghom^ in the county of Warwickj to the pariah of 
Ae^Omewh^ Holes Otveu, in the conatj of Sohp ; the sessions quashed 
*^«J^^™f the order, subject to the opinion of this Court upon the 

hence where a foUowiuir Case : 
man took a ™ 

piece of land Xhe paup^r wa^ the widow of Thomas Jessati the 

for ninety-nine r^ m, -w 

yean at the yonBger, deceased, who was the son of Thomas Jesson 
guineas a year, the elder. In I SOO Jesson the eider took a piece of 
built two ^^ ^^ Hales Owen for ninety-nine years, at the rent of 

^J^wiue ^^' ^ * y^^* ^^ '^"^'^ ^" ^' ^^® houses, each of the 
office gwi^as, yearly value of 5i 5s.j in one of which he lived, and let 

HI one of which •'^ •'^ ' 

he Iked, and the Other at 5l. 5s. d year. When the first was finished 

lettbe other at 

five guineas a he went to live in it himself, and before he had built the 

year: Held, 

that he did not Other he let it at 5L 5s. a year, and the tenant, immedi- 
settieme^ * stely aiter it was completed, entered upon it^ and it was 
constantly let to the time of the appeal. During this 
time Jesson the younger, being an infiint^ and not having 
gained a settlement in bis own rights lived with hie 
fiither as part of his fiimily for several years, and nevcar 
gained a settlement in his own right 

Reader and Reynolds were heard in support of the 

, order of sessions, and Adams and Finch contra. By 

the former it was argued, that the value of a tenement 

as it regards a settlement, was to be taken at the time 

when the party comes to settle upon it, and cannot vary 

with 



AflToy. 
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with my subsequent improvement whith it iHliy acquire. 18 1 '^. 

Wherefore, Uiis being a tenement of the vttlue of il. 2s. 

per lihnum only, when Jessoti the elder took it, he did agmnM 

t 1 • I 1 1 • 1 Ihe Inhabit- 

not thereby Squire a settlement ; tod they cited Bex^^. ante o^ 

Ltandixrtas (a), and Rex v. Stmth BemflHet. {b) On the 

othet* hand it was said, that the value Was immaterial at 

the time of the taking, provided, at any time during the 

occupation, the tenement became of the required value, 

in conaequeUce of a permanetit and not a temporal^ iih- 

provement For by law, the party shall not be t^- 

moved, if at the time of removal the tenement is ot thd 

yearly tdue of 10/. ; and they referred to Rex v. BiU- 

dak SSrtkam (c). North NihUy v. Wottan-imilJef^EJ^e (i). 

Rex t. Sandwiek {e)j and Rex v. Ho(>e. {/ ) 

Latd Ellenborougr C. J. I think, upoh lobking 
aft the lan^^dage of the statute, that we ate bbUiid} i& 
oonsidering^ tfte value of a tenement, to regard that as 
its value which it bore at the time when the party took 
it, and not the increased value which it has HJ^qnlted by 
the improvements made upon it during his occupation* 
tf we find that this tenement Was of ilo greater valUe 
than 2L 2s. a year at the time when the pauper took 
and entered upon it^ that must be deemed its value at t&e 
time he came to settle in it. It cannot be Uiat its vattie 
is to be peirpetUally fluctuating afterwards, the time 
pointed to being that when he comes to settle in it) at 
which time, if it be not of the annual value of 10/., he 
does not acquire a settlement by it I forbear entering 
more into detail in this case, because I fear that many 

(a) Burr. S. C 57U I BL R. 605. (6) Ante, ToL i. 154. 

(c) S Boii, 137. {d) 2Bait. 115. 

(0 Burr. S. C. 44. SBoU, 117. (/} 4 East,562. 

E 4 of 



56 



1817. 



The Kino 

The Inhabit' 
ants of 

AtTOK. 



CASES IN HILARY TERM 

of the doubts that have arisen upon subjects like the 
present are owing to extraneous dicta that have from 
time to time &Uen from the Bench. The principle, 
however, seems to be this, that where a party comes 
into a parish, with a sufficient credit to acquire the 
taking of a tenement of 10/. a year, this shall entitle 
him to reside irremoveably. 



Batley J. The value of the tenement must be 
taken as of the time when the person comes to settle in 
it. The case of The King v. Bilsdale Kirkham {a) is a 
strong autliority to this point. That case was shortly 
this : the pauper rented a tenement at 4/. a year, which 
during his occupation became of the value of 15/. a 
year ; and it was held, that evidence to prove it of the 
increased value ought to have been received, because he 
t>eing tenant from year to year, the lease began afresh 
every year, and was in point of law a new demise. Thi$ 
was the express ground of distinction taken by Lord 
Mansfield in that case* 

Abbott J. This case is neither within the words 
nor the meaning of the act of parliament. 



Per Curiam^ 



Order of Sessions confirmed. 



(c) 8 BoU. 137. 4 Bum*sJ. 469. 83d edit. 
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1817. 



The King against The Justices of Suffolk. j^*^iiai 

Z>RIMROSE moyed for a mandamus to the justices On.*PP«^ 

JL " against a poor 

to re-hear an appeal afiamst a poor-rate. The ap- ^^ on the 

rr ~o r r ground that the 

pellant gave notice of appeal on the ground that he was appellant was 
over-rated, and at the hearing of the appeal called on pracUce at the 
the respondents to begin by proving the rate ; to which jng the appS-'* 
the respondents objected, contending that according to p'JIJl/n JTfs" '^^ 
the practice the appellant ought to begin by establishing ^'^^^"^^^^ 
his objection to the rate, and the justices being of that '"8 *° ^^* **»« 
opinion, and the appellant refusing to begin, they dis- missed ; the 

, » Court refused 

missed the appeal. It was now urged, on the authority a mandamus to 

^ , / % I 1 . . 1 *^« sessions to 

ot several cases (a), that this practice ought not to pre- re hear the 
vail, because justice required that the respondents should ^j^ion". 
shew some probable ground for the amount at which 
they charged the appellant in the rate; otherwise he 
cannot know how to meet it. The making of a rate is 
an ex parte proceeding; and here the appellant is rated 
as the occupier of tithes and other things in a gross 
sum, and how is he to know how to apportion this sum 
according to the respective matters for which he is rated, 
so as to shew that in every one, or some at least, of 
them he is over-rated ? But the respondents, who made 
the rate, must know the proportions, and therefore 
ought to be called upon to shew them ; and doubtless 
this court ^has authority and will interfere to control a * 

practice of the quarter sessions which is unjust and in- 
convenient 

(a) Rex V. Newbury, 4 7. R. 475. Hex v. Topham, 12 East, 546. 
Be* ▼. Juitices of WUts, 10 ^ast, 404. 

Lord 
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18 17* Lord Ellekborough C. J. As a general propo- 

sition^ I should say that the granting of a writ which 

agqvut has for its object a reversal of the order of proceedinir 

The JusticM of . r o 

Sowpouu at the quarter sessions, according to the rules of pi^ac- 
tice, which there prevail, is not a jurisdiction which if 
the Court possess, it will be inclined to exercise, unless 
it be apparent that gross injustice will follow the refusal 
of the writ. Now here the appellant did not dispute 
that he was rateable, but only the amount of the rate; 
and it is complained against the justices at sessions thatj 
in conformity to their practice, they called on him to 
begin and make good his allegation that he was over- 
rated. The appellant says that this was impossible; 
but he has not shewn why, nor even now ventures to 
state to us that he was reaUy over-rated; so that he 
stands merely upon the irregularity of the rule of 
practice ; as to which it is urged that the sessions have 
not proceeded according to what is thought to b^ and 
perhaps may be, a more convenient rule. But if under 
such circumstances this Court were to interpose, I am 
apprehensive that we might be attracting to ourselves a 
most inconvenient jurisdiction. It would come to this, 
that wherever the practice at the different sessions 
should happen to vary we should be called on to decide 
between them^ 

Batley J. This is a question touching the regularity 
of the order of proceeding at the quarter sessions. I 
* do not see that the practice complained of is jso incoxH 

venient as alleged ; and if the Court were to interfere 
in this instance we should have to grant a mandamus 
upon every occasion where the sessions proceed accord- 
ing 
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ing to a rule of practice which we may not 'think the 1817* 
most convenient. ""■" 

The KiKo 

agamU 

The Justices of 

Abbott J. It would be a dangerous precedent if we SuFrou. 
were to grant this writ upon the cause alleged* In 
generals a mandamus to the justices to hear proceeds 
upon the statute ; this writ is asked because of some 
supposed error in practice. 

HoLROYD J. I am of the same opinion. The case 
of Bex V. Topham not only differs from this in the 
points stated for the opinion of the Court, but the de- 
cision abo proceeded upon the special circumstances of 
that case. At the conclusion it was stated that the 
question made at the sessions was, whether the ap- 
pellant should b^in by proving his case that he was 
over-rated, or whether the parish-officers should begin 
by proving a probable case for rating the appellant at so 
much. And the Court observed that they would have 
no difficulty in dealing with that proposition when it 
should come nakedly before them. So that it clearly 
iqppears the Court did not consider that they were 
determining the simple question in that case. 

Rule refused. 
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1817. 



Friday^ Robert Johnson and William £llis, Bond 

January olsU ' 

Creditors, and William Holiday and T. Ni- 
cholson, Creditors by simple contract, of Sir 
John Legard, Bart, deceased, on behalf of 
themselves and all other Creditors, against 
Sir Thomas Legard, Bart, Thomas Digby 
Legard, an Infant, the eldest Son of same, 
William Legard, Clerk, Digby Legard, 
Richard Watt, and Ralph Creyke, Esquires, 



jr. I,., in con- 'T'HIS was a case from the Court of Chancery, 
morriige and a Sir John Legard being seised in fee previously to 

tion,'^tied Ills and in contemplation of his marriage with Catharine 
Md «lcii«e^ 2Lap^/ AstOHy by indentures of lease and release dated 
Jiff fw Ufc^'"" respectively the 14th and 15th of June 1782, the lease 
then to trustees being between himself, of the one part, and Thomas 

to preserve con- " i -» 

tingent remain- Qrinston and Edward DicconsoHj of the other part ; and 

den; remain- 
der to the use the release being between himself, of the first part, 

that the wife 

should receive Hetify Aston and the said C. L. Aston, of the second 
thereout for life part, the said T. G. and E. 2). of the third part, Thomas 
TOnainclCTTo"uje Eccleston and Edward Standtshy of the fourth part, and 
•S o^er iSini ^- ^- ^^^ «"^ Anthony Hodges, of the fiah part; 
?^^?™™*^ reciting the intended marriage, and that upon the 
remainder to the solemnization thereof, and by virtue of a certain in- 

use of the first 

and other sons denture tripartite, bearing equal date with the said re- 
any future wife lease, between the said H. Aston, of the first part, the said 
remainder to C. L. Aston, of the second part, and the said Sir J* Le* 

the use oftet" 

tlor*s brothers 

respectively far iife, and to their first and other sons respectively in tail male : Held, that none 

of the limitations to the brothers of the settlor were good, as against a subsequent 

purchaser with notice. 

gard, 
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gardy of the third part, the sjjd C L. Aston would be- 1S17. 
come entitled to a fortune or portion of 4000/., chargeable , 
upon divers manors, lands, and hereditaments therein a&tin*t 

Lkgard. 

mentioned ; and that the said Sir J. Legard was seised 
in fee of the premises thereby released, situate in the 
county of Yotk^ subject to an annuity or rent-charge of 
500/. unto his mother, for life, for her jointure, and also 
to the sum of 6000/. for the portion of his brothers and 
sisters ; and that he was also seised in fee of three un- 
divided fourth parts of the premises thereby released, 
situate in the county of Nortktunberlandy subject to a mort- 
gage thereon for securing 2000/. and interest; and that 
upon the treaty of the said intended marriage it had been 
agreed that the said Sir J. Legard should receive the 
sum of 4000/., being the fortune to which the said 
C. L. Aston would become entitled as aforesaid ; and 
that he should thereout discharge the said mortgage 
and interest ; the said Sir J. Legard, in consideration 
of the said intended marriage, and of the said marriage* 
portion which it was agreed should be paid to him as 
aforesaid, and for the settling a jointure for the said 
C L. AstoHj and for making a provision for the issue of 
the said marriage, and for settling and assuring the said 
premises, to the several uses, and to the several intents and 
purposes, and subject to the several powers, provisoes, 
limitations, and agreements thereinafter declared; and 
also in consideration of the sum of lOs. by the said T. G. 
and E. 2). to him paid, granted, bargained, , sold, and 
released unto the said T. G. and E. Z)., their heirs and 
assigns, (among other things,) the said premises situate 
in the county of York^ to hold to them, their heirs and 
assigns, to the use of himself, his heirs and assigns, until 
the marriage and afterwards, to the use of himself and his 

assigns 
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1817< assigns during his life^ without impeachment of waste; 
, remainder to the use of the siid T. G. and jB« D. and 

JoHNtON 

agama tbeiT hetTB, to preaenre contingent remainders; re<» 
mainder to the use that the said C* Z*. Aston and her 
assigns, in case she should survive him, should during 
her life receive thereout the rent-charge therein men* 
tioned as her jointure, and in bar of dower, with the 
usual powers of distress and entry for recovermg the 
same ; remainder to the use of the said T, Ecdeston and 
£• Siandidky their executors, administrators, and assigns, 
tor the term of one hundred years, ^determinable upon 
the death of the said C L. Aston^ in trust for securing 
the payment of the last«mentioned rent-eharge; r^ 
mainder to the use of the said H. H. Aston and 
A» HodgeSf their executors, administrators, and assigns^ 
for the term of five hundred years, upon trust for 

• 

raising certain portions for the daughters and younger 
sons of the said marriage ; remainder to the use of the 
first and other sons of the said marriage successively in 
tail male; remainder to the use of the first and other 
sons of thci said Sir J. Legard by any future wife sue* 
oessively in tail male ; remainder to the use of T* Legard 
(now the defendant Sir Thomas L^ard\ his brother, 
during his li/e, without impeachmerU of voaste s re* 
mainder to the use of the said T. O. and E. D^ in trost 
to preserve contingent remainders; remainder to the 
use of the first and other sons of die sud 71 Legard 
successivdy in tail male^ with like remainders respeo* 
tively to the use of the defendants W. and D. and 
JS. Legardf other brothers of the settlor, aad their first 
and other sons successively; remainder to the use of 
the settlor in fee. The marriage took efiect shortfy 
afttrweidsi. By inikmtiattts oC lease mtd> ndease ef the. 

12th 



Jommmu 
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12th mi 13tli of OcUAer 1807». the wd Sir J. L^ard^ 181T. 
for ai viduaUe cmsidei^UoD, conveyed to the drfendaiit 
jS. Wattf his beirs and assigns, a part of the premises 
comprised in the said indentures of settlement The 
said S* Wait at the tiipie of making this conveyance, and 
before he paid his purchase^money, had notice of the 
said settlement. Sir J. Legard died without having had 
any Wsue. The question for the opinion of the Court was, 
whether the limitations contained in the said settlemeofe 
which are subsequent to the lixiaitations to the use of the 
first and other sons of the said Sir J. I^ard by any 
future wi& in tail male, or any of such limitations, are 
good and valid limitations as against the said JR. Watt* 

This case was argued by Giffhrd for the plaintiffs, 
and by ^ugden for the defendants* For the plaintiffi it 
was said, that the limitations subsequent to those to 
the use of the first and other sons of the settlor by any 
future wife, were without any valuable consideration, and 
so were voluntary and fraudulent within the stat 27 jS&'s. 
c, 4t and therefore void as against the defendant WatL 
That however hard the doctrine might bear npon 
&iaily settlements, it was now established beyond coot 
troversy, that a fraudulent conveyance within the stat. 
27 Eltz. is void against a subsequent purehaser fojr 
valuable consideration, notwithstanding he hath notice ; 
and that a voluntary conveyance without valuable con- 
sideration, however reasonable its provisions may be, is 
fraudulent within that statute. That in support of these 
portions many authorities might be quoted, (a) That 

(a) 5 Rep, 60, 6. Gooch*B caae. 9 East, 59. Doe t. Monnin^, per Lord 
Kttenborvugh C. J. 18 Fes. 90. per Lord JEMbn. S Tdunt, SSt BiU t, 
Bithop of Exeter, per Manffield C. J. 

it 
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1817. 



JoHNioy 
agoing 



it was also clear, that a deed might contain some limit-' 
ations which were valid, being for good consideration, 
and others which were void for want of it (a) ; and in 
like manner, upon a covenant to stand seised to uses, 
some have been maintained, as being founded on natural 
love and affection, while others were rejected, (b) It 
remained then to be enquired, what was the consider- 
ation in the present case; and the answer was, the inter- 
marriage of th^ settlor (the absolute owner of the estate^) 
and his intended wife (who brought the portion.) To 
such a consideration it was obvious, that the collateral 
kindred of the settlor must be entire strangers, for it 
could never be intended that the marriage served as an 
inducement to the estate of tlie brothers ; so that the 
whole being put together, it was nothing more as to 
them than the good will and natural love which the 
settlor bore to them ; and was merely voluntary and 
void as against a subsequent purchaser, (c) And this 
consideration could no more extend to collateral kin- 
dred under the present settlement, than it would have 
done, if the settlor had limited the uses to the issue of 
the marriage, and afterwards, by another deed, had 
settled the reversion on his brothers; in which case 
the second settlement would clearly have been voluntary 
and void in a case like the present. 



(a) Sti^t, 428. per HolU C. J. 1 Chan. Cas. 243. JBeliingham v. Xow- 
ther, S. P. admitted. 

(6j PIouhL 307. b. 1 Rep. 154. o. 2 RolL Ahr, 784. tit XJm^ pi, 5. 8. 
Moore, 194. 

(c] Lane, 22. case of St. Saviour's, Souihwark, ad finem. 9 Jdod. 132. 
Reeves ▼. Reeves, per Lord Macdeffiild. Preeed. in Chose, 224. StaplehU 
T. ^11^2^. 2 P. jr. 245. Osgood ▼. Strode. 2 fFUs. 356. Roe v. Mition. 
Clayion T. £arl of Wilton ; see note at the end of this caie. Pluwd. 307. b. 
M.P. 



On 
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On th^ other side, it was not disputed that a voluntary 1817. 
conveyance within the meanini? of the 27 Eltz. was void, ^ 

•' ° Johnson 

as it regards a purchaser for valuable consideration with agqinti 
or without notice. But it was urged, that considering the 
highly penal consequences to the parties and privies to 
such a conveyance, affecting not only their property, 
but also their liberty {a) ; it was, at least, a fit matter ' 
for serious discussion, how far the limitations in question 
could be pronounced voluntary within the meaning of 
the statute. Now it was observable, that the statute {b) 
speaks notoi rKjlimtary^ but only of ^^ Jraudulent^fabiedj 
and caoenous conveyances made for the intent to defraud 
and deceive purchasers;" and it contains an express 
reservation of ^^ limitations of an use for good consider- 
ation and bondjlde;** so 'that, if the matter were res 
integroy it might well excite surprise how the word 
vdhmtary comes to be introduced in place of the clear ' 
language of the act. That the marriage and marriage 
portion were an adequate consideration, for many of the 
limitations in this settlement could not be denied ; but 
it was said, they were only so for such of the limitations 
as might be supt)osed to flow immediately from the 
marriage contract. But how comes it, then, that the 
limitation to the issue of a second wife should be 
good; and that Lord Hale should have been of 
opinion, in a case similar to the case at bar, ^^ that the 
consideration of the marriage and the marriage portion 
will run through all the estates raised by the settlement, 
though the marriage be not concerned in them, so as 
to make them good against pi^rchasers, and to avoid a 
a voluntary conveyance;" and that the Lord Keeper 

(a) See Met. 5. (6) See leet. 4. 

Vol. VL F Bridge 
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18JL7* Rn'dgmafi also was of the same opinion ?(fl) Again, it 
, has been said from high authority, that if a father upon 

against the marriage of his eldest son, in a settlement upon 
him, make remainders to younger brothers after the 
consideration of the marriage, those remainders are good 
within the meaning of the statute, against any claim of 
creditors, {b) And it seems that equity, which never 
interferes in the case of a mere volunteer, will enforce 
the execution of a covenant in marriage articles in favor 
of the husband's brothers (^) or sisters (c?), or of the 
wife's issue by a former marriage {e) ; for it was declared, 
*^ that such a settlement was no voluntary agreement, 
and that the statutes of the 13 & 27 Eliz, that make 
conveyances fraudulent, are voluntary conveyances, made 
against purchasers upon a valuable consideration, or 
loti^ Jide creditors." (./) And a similar doctrine to the 
iibove will be found in other cases. (^) As to what had 
been said, that ^he marriage could be no inducement for 
theremaindei's to the brothers of the settlor, it might be 
asked, was it not reasonable that the wife should desire 
tu have the collateral branches of her husband's family, 
in the event of his dying without issue, maintained in 
affluence, in order to secure to herself the due payment 
of her jointure? Or, as the brothers were themselves 
incumbrancers to the amount of their respective portions, 

■ 

(a) JenkvM v. Keymis^ I Lev, 150. 257. S, C 1 Charu Cag. 105. 
Hardr, 395' See also 2 Lev. 105. Le Seigni&r Tenhain'% case. Clayton 
^. Earl IViUon, in note infra. 

(6) Per Lord Mansfield, Doe t. Routledge, Cowp. 710—11. 

(c) Vernon ▼. Vernon, 2 P, IV, 594. 

{d) Goring ▼. A^ath, 3 Mk. 186. 

(e) Nwjttend v. Searkt, 1 Atk, 265. 

{/) Ibid, 

(5) Fairfield v. Birch, Sugden on Vendors^ 626. Appendix, No. 23. 6th 
edit. Brown ▼. Carler, 6 Vet. 862. Nairn y. Prowte, 6 Vea. 758. 
18 Tm. 92. 

was 
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was not this a substantial motive with the wife, for con- 1817* 
tractin&r that the limitations should be to them who , 
might otherwise disturb the estate ? And if there were agaiiist 
any motive, that is sufficient, because the Court cannot 
weigh whether it be of greater or less degree. 

At tlie conclusion of the argument the Court said, they 
would consider the case ami certify their opinion. 

Afterwards the following certificate was sent : 
We have heard this case argued by counsel and have 
considered it, and are of opinion, that none of the limit- 
ations contained in the said settlement, made on the 
marriage of the said Sir John Legard with the said 
Catherine Lapel Aston his wife, which are subsequent to 
the limitations therein contained, to the use of the first 
and other son<? of the said Sir John Legard by any 
future wife in tail male, is a good and valid limitation 
as against the said Richard Watty claiming to be entitled 
under and by virtue of such conveyance to him as 
aforesaid. 

ElLENBOROUCtH 

J: Bayley. 
C. Abboit. 

G. S HOLROYD. 

Mie. — Thomtu Ciat/fon, Hm]. v. The Earl of H'iiton ami Others* A limitation in 

Case from the Court of Chancery. The plaintiff being seised in fee, * roa»Tiage set- 

1 % • •. «.• . ..^ *. .• tlemcnt, in 

prenouslj to, and m contemplation of his marriage with Su»nn NullaU, favour of the 

by indentures of lease and release of the 28th and 29th of Nvvcni'ter 1788, issue of a se- 

between the plaintiff of the first part, the said Siisan NtUtall of the second f°"^ marriage 

- . . , , by the settlor, 

part, Enrl Grejf dc tyUttm and Chtrfes Townley of thj third part, and ^gg i,^]^ sood 

Randaii Andrewi and Thomas Whitehead of the fourtli part, reciting that against a subso- 

thc wid S* KtatnU was possessed of «nd entitled to a portion or fortune, ^«°^ purcha- 

ior for valuabla 
eonsistiog of several sums of money placed out at interest upon mortgage consideration. 

in her own name, and in the name of the executors of her late father, 

F 2 during 
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1817* during her minority, whereupon there was due for principal and interwt 

^ the sum of 7(XXX. and upwards ; reciting also the intended marriage, and 

Johnson that upon the treaty thereof, it had* been agreed that, in case the marriaga 
against ^j^j^ effect, the said portion or fortune should be paid and applied towards 

discharging certain sums of 10,073/., which were good charges in equity 
upon the said estates of the plaintiff; and that the said hereditamenU 
should be settled upon such trusts, and subject to such powers, pronsoesy 
&c. as thereinafler expressed, he, the plaintiff, in consideration of the 
intended marriage, and of the said portion or fortune being paid and ap- 
plied as before mentioned, and for making a competent jointure for the 
said Susan NiUtall, in case the marriage should take effect, and she should 
sunrive him, and also a provision of portions and maintenance for the issue 
of the marriage, and for settling and assuring the said hereditaments upon 
such trusts, and subject to such powers, provisoes, &c as thereinafter 
mentioned ; and in consideration of the sdm of IO5. by the said Lord Grey, 
C, Townley, -R. AndrewSt and T. Whiiehead to the plaintiff paid, the re- 
ceipt whereof was thereby acknowledged, released and conveyed the said 
hereditaments unto the said Lord Greyt C Tovmietfi JS. Andrews^ and 
T. WhUeheadi and their heirs, to the use of the plaintiff and his heirs till 
the marriage, and afterwards to the use of him and his assigns for life, 
without impeachment of waste ; remainder to the use of the said Lord 
Grey and the three other trustees in trust, to preserve contingent remain • 
ders ; remainder to the said Susan Nultall and her assigns, to receive a 
certain rent charge thereout for her jointure, and in bar of dower ; re- 
mainder to the use of the first and other sons of the plaintiff on the body 
of the said Susan NuttaU to be begotten, and the heirs male of their bodies 
several^ and successively in tail male ; remainder to the use of the first son 
of the jUuintiff on the body of any woman or women he might happen to marry 
after the decease of the said Susan Nuttall, to be begotten, and the heirs mate 
of the body of such first son lawfully issuing! remainder to the use of the 
second, third, fourth, and all and every other son and sons of the plaintiff 
on the body of any siich woman or women, and the heirs nude of his and 
their bodies ; remainder to the use of all and every the daughters of the 
plaintiff on the body of the said Susan NuttaU to be begotten, equally to be 
divided between them as tenanto in common, and of the heirs of the body 
and bodies of such daughter and daughters, with cross remainders to the 
daughters ; and in case all but one should die without issue, or if tihere 
should be but one such daughter, then to the use of such one surviving 
or only daughter and the heirs of her body ; remainder to the use of the 
plaintiff and his heirs for ever. 

The marriage took effect, and the said Susan NuttaU died without issue ; 
after whose death the plaintiff, i>eibre he married again, by indenture of 
lease and release of the 17th and 18th 61 June 1794, conveyed a part of 
the said hereditaments to Lady Mary Stanky and her hein, for afuU emd 
vaiuabU consideration paid by her to the plaintiff. 

And 
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And the question was, whether this conveyance was a good and valid 
conveyance against the issue of the plaintiff's second marriage. 

This question was argued at Serjeants' Inn on Tuesday, the 87th jlpril 
1813, at the sittings before Easter term, by Scarlett for the plaintiff, and 
Hofroyd for the defendant ; the point in debate being, whether the settle- 
ment, as it regarded the children of a future marriage, was to be darned 
voluntary, and as such, void against a subsequent bunA fide purchaser for 
valuable consideration. As to which, the principal authorities which have 
been quoted in Johnson t. Legard were referred to. And the Court after- 
wards sent the following certificate : 

This case has been argued before us by counsel. We have considered 
it, and are of opinion that the conveyance by the plaintiff to Lady Mary 
Stanley is not a good and valid conveyance against the issue of the plain- 
tiff's second marriage. 

Ellbmborougm, 
N. Grose, 
S. La Blam<', 
J. Baylev. 



1817. 



John soy 

agamst 

Leoaro. 



Gard against Callard. 



I N an action upon the case, the plaintiff declared upon 
a custom that all the inhabitants within the borough 
of Modbury brewing in their houses there any ale or 
beer for sale, ought to grind at his mills in the parish of 
Modbtrnfj all the malt used or spent ground by them in 
their said houses, in die brewing of ale or beer for sale, 
and to pay him a certain toll for the grinding thereof; 
and alleged that the defendant was an inhabitant, &c. 
and that on the 1st January 180S, and on divei*s other 
days between that and the day of exhibiting the bill, he 
ground at other mills. And upon not guilty pleaded, 
the case was tried before Park J. at the last Devon 
assizes, when it was proved by several witnesses, old 
inhabitants of the borough, some of whom had rented 
the mills under the lord of the manor before the i)lnin- 

F % tiff; 



Saturday^ 
February 1st. 

In an action on 
the case upon 
a custom for 
not grinding at 
plaintiff's mills, 
plaintiff may 
declare gene- 
rally upon the 
custom for a 
certain toll, 
without speci- 
fying the parti- 
cular toll, or 
the consider- 
ation for it, or 
that it is a rea- 
sonable toll ; 
and a continu- 
ance of uniform 
payment and 
acquiescence is 
evidence of its 
reasonableness, 
and the Court 
shall judge 
under all the 
circumstances 
what is reason- 
able. 
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1817. tiif, that all the inhabitants selling beer withhi the 
"!| borough had been used to grind their malt at these 

against mills, except on pressing occasionsi when they obtained 
leave from the miller to use hand-mills; that a toll of 
six quarts and a pint out of every bag of twenty gallons 
was paid for the grinding ; and that a toll-dish of that 
measure was used to be kept at the mills for the pur- 
pose. Some of the witnesses upon cross-examination 
stated, that the lord of the manor used to find bags for 
the malt. Whereupon it was objected, that the finding 
of bags was a part of the custom, and so the custom 
was not proved as laid, but this point being left to the 
jur}', they found the custom as laid. Secondly, it was 
objected that the custom was unreasonable and void, 
because the toll was excessive, being nearly one-twelfth ; 
as to which the learned Judge held, that the question, 
whether reasonable or not, was a question for the Court 
and not tor the jury ; and a verdict having passed for 
the plaintiffs, 

Gaselee in the last term renewed these objections upon 
a motion for a new trial ; and i\s to the latter he said, 
that although in many instances it might be for the 
Court to determine as to what should be deemed reason- 
able; yet, in the particular objected to, it was otherwise, 
because the proportion of toll which was reasonable to 
be taken depended on a variety of circumstances, and 
could not be judged of in the abstract, and therefore, 
the present was a question for the jury alone; and 
he instanced a case tried at Exoh^ where the toll taken 
was but one twenty- fourth of a i)ag, yet even there, the 
custom was sustained with difficulty, by reason of the 
magnitude of the toil. He also took another objection, 

viz. 



Call A mo. 
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viz. that the PiahitifF has declared for a certain toll 1817. 

general! V) without shewing what toll, or the consideration 

. . . . Gabj> 

for it, and without alleging that it was a reasonable toll ; jmrnaa 

*. 

and he cited Harbin v. Green, [a) 

Peil Serjt. and Giffbrdj who shewed cause, cited 
Drake v. Wigglewoiih [b) and Coryton y. Lithebye (c) in 
support of the custom, and also of the manner of de- 
claring generally for toll without more, as to which they 
likewise quoted several precedents from the entries [d); 
and in Chapman v. Flexman{e)i it was held sufficient to 
say m this possessory action, ^' that he had and ought 
to have the toll." And they said that usage was evi- 
dence of its being reasonable, because the particular 
reason for it may, from length of time, be difficult to 
assign {f) ; non constat^ that the lord originally might 
not have been put to great expence or inconvenience, 
so as to lay an adequate consideration for the quantum 
of toll ; and if it might have had a lawful origin, it shall 
be presumed after such u lapse of time that it had. And 
in every case the question, whether reasonable or not, 
must in some degree depend on the facts, yet this does 
not preclude the Court from judging of that question, 
as reasonableness of time, notice, &c. In Coryton v. 
Lithebye, the toll was greater than the present, being 
one bushel in every gallon, yet no objection was there 
taken to the quantum* 



(a) Moor, bS7, Hob. 189. (6j n'iUes, Q5L (c) 2Sawid. 112. 

{d) Rastall, action sur case pur nusans a Molyn. Her tie* ^ Plead, S3 — i. 
FUx. N. B. WrU of Tresp, G. 

{e) 8 Ventr, 292. Filz. N» B* 1*23. for an ancient watercoursct currerf 
cofUuevU. 

(/) 1 Imi. 62. 1 BL Com, 77 

F -fc Gaselee 



Callard. 
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1817« Gaselee and Bayly ^ in support of the rule, maintained^ 

"; that although it might be enough to declare generally 

mgamu bs to the custom, yet the alleging a consideration was 
indispensable; and in this all the precedents agreed* 
^ And they took this difference, that where the question 
was whether the toll was reasonable in its kind, there it 
might rest with the Court to decide; but where the 
question was only as to its quantum, the jury ought to 
determine it under all the circumstances ; and this could 
not depend on usage alone, for then, however, dispro- 
portionate, it might be good. And they said that it 
was remarkable that in all the precedents in which judg- 
ment appears to have passed for the plaintiff it is 
averred that the toll was a reasonable toll, as in Drake 
V. Wiggleworthy Cort v. Birkbeck ; and in Coryton v. 
Lithebye where it was not so averred, judgment was 
given for the defendant. 

But the Court discharged the rule, being of opinion, 
upon the authorities quoted, that the plaintiff had well 
declared for the toll ; and as to the reasonableness of it, 
they said, that doubdess long usage and acquiescence in 
one uniform pajrment was cogent evidence that it was 
reasonable ; and they quoted 2 Inst, p. 222., that ^^ what 
shall be deemed in law to be reasonable, shall be judged, 
all drcumstances considered, by the judges of th« law, 
if it come judicially before them." 
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1817. 



Faithorne ao'aiml Blaquire and Catherine Monday, 

' . , FebruaiyScL 

the Wife of Francis Lee. 



ZITTLEDALE shewed cause against a rule nisi for The Coort, on 
f . . . motion, set 

settinf^ aside a judgment against the defendant Lce^ asideajudg- 

f, • I I 111 ment on a war* 

on a warrant of attorney given by her and the other rantorattomej 
defendant, she being a feme covert. The answer which SyStjaldiouA 
he now oiFered was that she had, at the time the warrant jS*orced*a*'* 
of attorney was executed, been divorced in the spiritual '^'*^ ^ ***^- 
court a mefisd et thoro. 

But the court was of opinion that this made no diffe- 
rence inasmuch as, she was still under legal incapacity, 
and could have no goods or chattels, and therefore made 
the rule absolute, {a) 



Heath contra. 



(<c) See 3 J9ox. jf r. 138. 



Giles and Another against Bourne. Tuesday, 

February 4to. 

A SSUMPSIT by the indorsees against the acceptor Plaintiff de- 

"^ dared that JT T 

of a bill of exchange. The plaintifi declared that on ssd FA. 
one jr. Thomas heretofore, to wit, on the 22d day of biu^, 



Fdn-uary, in the year 1816, &c. made his bill of ex- ^^'^ 

quired defend- 
ant, four months after date, to pay at Messrs. F. and Co., Lotnbard-^ireet, &c. On 
demunrtr, assigning for cause that the bill was payable four months after data, but no date 
was assigned to the bill, and that the non-payment by Messrs^ V,, as well as l^ defendant, 
was not negatived : Held, that the declaration was wtU, for it shall h% intended that it 
was dated on the day when it was made, and tlie bill did not purport that Messrs. V, 
would pay. 

change. 



Bourne. 
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18 i 7. change, directed to the defendant, and thereby required 
"■"■"^ defendant, four months after the date of the bill, to pay 

GlL£8 

agahist him or his order at Messrs. Veres and Company, ZA>7n- 
bard Street^ nine hundred and forty pounds, which bill 
the defendant afterwards, to wit, on the same day, &c. 
upon sight thereof accepted ; and that Thomas after- 
wards, to wit, on the same day and year aforesaid, &c. 
by his indorsement ordered the said sum mentioned in 
the bill to be paid to the plaintiiis, and delivered the bill 
so indorsed to them ; and the plaintiffs aver that after- 
wards, at the expiration of the time by the bill appointed 
for the payment of the money, to wit, on the 25th 
of June 1816, the bill was presented to the defendant 
at Messrs. Feres and Co., Lombard Street^ for pay- 
ment, and the plaintiffs required him to' pay the 
same, according to the tenor ; but the defendant did not 
nor would, when the bill was so presented, or at any 
time since, pay the same, but wholly refused, &c. 
Demurrer, assigning for causes that it is stated that 
the defendant was by the bill required four months 
after the date of the bill to pay ; but the plaintiffs 
have not alleged any day or time upon which the 
said bill purported to bear date ; and that it is alleged 
that by the said bill the defendant was required to 
pay the sum specified at Messrs. Veres and Co^, in Lom^ 
bard Street^ and that the bill was, on the 25th of 
Jtme^ 1816, there presented for payment, but it is not 
alleged that the said bill was not paid by Messrs. Veres 
and Co. or by some person iu their behalf, or by some 
person in behalf of the defendant at the house of Messrs. 
Veres and Co., or elsewhere, on the said twenty-fifth of 
Juney or at some other time. Joinder. 

Marryat 
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Marry at in support of the demurrer admitted that the 1^17. 
objection raised upon the first cause had been overruled q^^^ 
in Hazue v. French ia)^ but he differed that case from ag^f^ 
the present, because that came before the Court on 
writ of error, and in such case the rule is that every 
intendment shall be made to support the judgment; 
whereas on demurrer where the defendant comes in the 
first instance such rule cannot apply. 

But the Court were of opinion that the distinction 
taken made no difference, and that in the present, as well 
as in the former case, it might well be intended that the 
date of the bill was the day on which it was alleged to 
have been made. With respect to the second cause of 
demurrer, the Court observed tliat the bill did not pur- 
port that Messrs. Veres would pay, but only that the de- 
fendant would pay at their house, and it is averred that 
the bill was presented there for payment, and that the 
defendant was required to pay it but refused. 

Judgment for the plaintifi. 

(fl) 5 Bos, t^Ful. 173. 



Metcalfe against Rycroft. Tuesday, 

r^OVENANT. The plaintiff declares that by inden- Corenant li» 

ture, dated 1st August 1825, made between J, Ma>^ imposition 
thers and J. Rycroft of the first part, B. Rycroft and the by'^n^f J^ 
defendant of the second, and the several other persons P^^nera who 

' ^ signs Uie deed 

whose hands and seals were set and subscribed beinff ^° ^^ °*™^ ^ 

^ his firm and 
sets his seal 
thereto, for non-payment of an instalment due on a partnership debt ; for the other partner 
not being a party to the deed cannot join in covenant. 

creditors 



Rycropt. 
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1817. creditors of the said J. Mathers. bx\A J.Bycroji^ the de- 
-- fendant (for the considerations therein mentioned) for 

ag^in&i himself, his heirs, executors, and administrators, cove- 
nanted with the said several creditors parties thereto, 
and to, and with each, and every of them and their, and 
each and every of their several and respective partners in 
trade, executors, and administrators, that the said J, Ma- 
therSiJ.Bycrqfi^ B.Rycrqft^ and the defendant, their heirs, 
executors, aod administrators, should or would on the 
1st oi February next pay or cause to be paid to the said 
several creditors, parties thereto, or their respective part- 
ners in trade, executoi*s, and administrators, S5. 4r/. in 
the pound, of the several and respective debts of them the 
said creditors, parties thereto, the farther sum 35. 4?e/. in 
the pound, &c., on the 1st of November, &c. And the 
plaintiff avers that he carried on business in partner- 
ship with one t/. Metcalfe^ under the 'firm of Farrar 
and Metcalfe^ and that he, together with his partner, 
wei^ creditors of J. Mathers and J. Rycrqft in the sum 
of 87S/. ; and that he so being creditor subscribed the 
indenture in the name and firm of himself and partner 
viz. Farrar and Metcalfe^ and set his seal thereto. 
And he assigns for breach that on the day mentioned 
for payment, the first instalment became due to him by 
virtue of the said indenture, and that Mathers^ J. Ry^ 
crqfti B. Rycroft^ and the defendant refused to pay him 
for the said instalment. And there was a like breach 
Msigned for the second instalment. Demurrer. Joinder. 

Milner in support c^ the demurrer, submitted that 
where there is a jmnt inta'est in partners in a covenant 
relating to the partnership, they must all join, although 
all do not execute the indenture, for one of them cannot 
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by executing separately attract to himself a right of 1817. 
action independent of the others, if their interest be „ 
joint; and he cited Vernon v. Jeffi'ies{a\ where, on agnmsi 

... RvCRUfT. 

demurrer, because two of several partners did not join 
in bringing covenant on articles of partnership, the de- 
murrer was held well, for, it was said, as they were 
named in the covenant, they might join in die action 
though they did not seal. And though one partner 
may release a partnership debt, it is otherwise as to his 
acquiring a title to sue on an instrument under seal. 

Lord Ellenborougu C. J. The defendant is an 

* 

executing party, and he covenants to pay to the several 
parties, or their partners, and he has not done so. No 
other than one who is party to the deed can have a 
right to sue upon it ; the right of suit is constituted 
by the deed ; and here the other partner is not a party 
to it 

Abbott J. The covenant is made between «/. Mathers 
artd J". Rya-qft of the first part, B. Rycrqfl and the de- 
fendant of the second part, and several other persons 
whose hands and seals are set thereto, creditors of J. 
Mathers and J. Bycroft^ but the hand and seal of the 
plainuflPs partner is not set thereto, therefore he is not a 
pa;rty to the covenant. The demand on which this 
action arises is founded wholly on the deed, for covenant 
does not lie without a deed. 

HoLROYD. J. It is true that the defendant covenants 
with the several creditors, parties to the deed, and with 
their respective partners, but the plaintiff's partner is no 

(a) Str. 1146. 

party 
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1817. 



MrrcALFC 

against 
Rtcrovt. 



party to the deed, and therefore cannot join in covenantp 
which is founded entirely upon the deed. 



Per curiam^ 



Judgment for the plaintiff. 



Tindal was for the plaintiff. 



Tuetdayt 
February 4th. 



Smith against Wilson. 



In covenant JN consequence of the judgment given by this Court 

in a former action upon this charter-party (see 
8jBa5^, 437.) whereby it was adjudged, that the plaintiff 
having declared (or Jr eight eo nomine^ was not entitled to 
recover, by reason that it appeared, by the declaration, 
that the voyage had not been completed ; the plaintiff 
upon the present occasion varied the form of his declar- 

Fifco, and there ation, by averring, that while the ship was on the coast 

of Africa a quantity of gunpowder, fire arms, and war- 
like stores, was put on board without ^his knowledge by 
the supercargo, the defendant's servant, in consequence 



upon 
party of af- 
freightment, by 
which the 
owner cove 
nanted to take 
on board at 
LontUm the 
freighter's 
goods, and to 
proceed there- 
with to Mrmte 



and receive 
another cargo, 
and proceed 
therewith to 
the port of dis 

B^Sn^aneT'* of which the ship was, against the plaintiff's will, seized 
there deliver \jy ^^g officers of the kiuff and sent to London as for- 

the same and *' ^ 

endthevoy- feited, and for adjudication, and was detained under 

age, in consi- 
deration of 

which the freighter covenanted to pay so mud) per month for freight during the voyage to 
jif. V. and back to her port of discharge, it is not enough to all^e in the declaration that 
the ship, after taking in a cargo in G. B. and proceeding in part on her outward voyage 
was, against the will and without the default of the owner, and through the act of the super- 
cargo, the servant of the freighter, seized and brought back to London, and detained until 
restored to the owner, in consequence of which she required repair, and which plaintiflT 
caused to be done with proper dispatch, and was ready and willing to cause the ship to 
prosecute and complete her voyage, and offered her to defendant for that purpose, and 
requested him to dispatch her, aAd upon this to assign a breach that defendant refused to 
dispatch her, and renounced the charter-party and further prosecution of the voyage, and 
discharged plaintiff from the name, per ^ruod plaintiff was hindered from endeavouring to 
complete the voyage, and to earn the money stipulated by the charter-party to be paid at 
her port of discharge ; for the defendant having once dispatched the ship, there was no 
obligation upon him to dispatch her a second time. 

such 



WiLSOV. 
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such seizure until 1st August 1806, when she was libe- 1817. 
rated and restored to the plaintiff; and the plaintiff also 
averred, that the seizure and detention were not occa- against 
sioned by any act or default of his, but by that of the 
supercargo and servant of defendant ; and that by rea- . 
son of the said seizure and detention, the ship upon her 
liberation required repair to enable her to prosecute and . 
complete her voyage, and that plaintiff caused such re- 
pair to be done with proper dispatch, of which defendant 
had notice; and the plaintiff also averred, that from the 
time of tlie said liberation and repair, he was ready and 
willing to cause the ship to prosecute and complete her 
voyage, and offered the ship to defendant for that pur- 
pose, and requested him to dispatch her. And the 
plaintiff assigned for breach, that the defendant refused 
to dispatch the ship, and renounced the charter-party 
and further prosecution of the voyage, and discharged 
plaintiff from the same, pa- quod the ship was hindered 
from completing or endeavouring to complete her voy» 
age, and earning or endeavouring to earn the money sti- ' 
pulated by the charter-party to be paid at her port of dis- 
charge. There was a second count, not materially differ- 
ing from the first ; and to these counts were several pleas, 
and a special demurrer to one of the pleas to each count, ' 
which pleas were similar, and upon which the question 
raised was, whether an interlocutory decree of the Court 
of Admiralty, directinga certain sum to be paid on account 
of freight, was an answer to the breach assigned. But 
after the case had been argued at some length upon this 
point by Bichardson for the plaintiff, and Marryat for 
the defendant, it was objected to the declaration, that 
the breach was ill assigned, there being no covenant 
which bound the defendant under the circumstances 

alleged 



WlLIOK. 
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1817. aU^;ed in the declaration, to dispatch the ship a second 
*■""■""" time on her voyage, the charter party having made no 
agaimi provision for the events which had happened. The de* 
fendant having once dispatched the ship, if the voyage 
became defeated by capture, he had not covenanted to 
dispatch her again. If new circumstances arose, not 
contemplated by the charter-party, which prevented the 
completion of the voyage, although it might be that they 
were caused by the defendant, and that he might be 
liable in tortj yet covenant does not lie. 

To which it was answered, that although the Court 
could not imply a covenant, where the intention was not 
apparent upon the instrument that the party should be 
bound, yet any words in a deed which shew aif agree- 
ment to do a thing, make a covenant, though they be 
not technically couched in the form of a covenant. 
As if in an indenture of mortgage, there be a proviso 
that if the mortgagor pay the money at a particular day, 
the mortgage shall be void, and there be a bond for the 
performance of all covenants ; this, though it be in form 
a condition annexed to the estate, for the benefit of the 
mortgagor, in order to have his estate again on payment 
of the money, is likewise a covenant by him to pay on 
the day. {a) So if a lessee covenant to repair, provided 
and it is agreed that the lessor find timber, this is a co- 
venant by the latter to provide it. (6) 

Lord Ellenborough C. J. At present the Court 
confine their attention to the question upon the covenant. 
The other point would admit ot a great deal of dis- 

(a) Tomhi ▼. aiandler, 2 Lev. 116. (6) 1 HoU. Ab, 518. 

cussibn 
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cossion and consideration. But it is not necessary on 18 17. 
tkis occasion to pronounce what would be the efl^ of 
a decree of the Court of Admiralty, and payment under agabta 
it, witli reference to a declaration irtoied as the present. 
I for one caimot get over the objection, that this is a 
covenant which respects one single adventure only, but 
which is now sought to be extended to a second, and 
if to a second, by parity of reason to any number of ad« 
ventures. There has been a performance once of the 
covenants, quoad the inchoate voyage, and the argument 
is, that this must be renewed toties guoties. It might 
thus be continued for such a series of years that the very 
fabric of the vessel might be worn out before the charter- 
party was satisfied, if we were once to let the parties 
loose from the terms of the contract. We cannot inier 
an obligation from the particular events that have 
happened. 

Abbott J. I abstain from deciding what might be 
the effect of a payment on account of freight made under 
the decree of the Court of Admiralty, because I am of 
opinion, upon another ground, that this action is not 
maintainable. It appears that the parties contracted 
that the ship should take on board an outward and 
homeward cargo. The declaration alleges that the 
plaintiff took on board from the defendant an outward 
cargo, and that the ship was dispatched on her outward 
vogage, and that having been dispatched, she was dur- 
ing the voyage, in consequence of her having taken 
on board a quantity of gunpowder and other Warlike 
stores, seized by the commander of a king's ship, and 
sent home for adjudication. The plaintiff^ indeed, al- 
leges that he afierwards refitted the ship, but he makes 

Vol. VI. G no 
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1S17«. no mention of the cargo, whether it was unshipped 
or not, and therefore, so far as it can be collected' 

againti from the declaration, non constaL that the carcro was 
unloaded. If it were not, the plaintiff might have 
sailed under the original dispatch for any thing that 
appears to the contrary. When, indeed, we look further 
we find by the pleas that the cargo was taken out and * 
sold, and this having been done, the plaintiff requires 
that another cargo should be put on board. I find no 
covenant to do this, and therefore, whether we consider 
this case on the declaration alone, or on the declaration 
coupled with the pleas, the result is the same, that there . 
is no ground for maintaining this action. 

HoLROYD J. I am of the same opinion. It appears 
by. the charter party that the ship was to take on board 
a cargo either at London or Portsmouth^ and was to be 
dispatched thence to Monte Video^ and after delivering 
her cargo there, she was to receive another, and return 
therewith to England. The declaration alleges that the 
ship, was dispatched, and proceeded on her outward 
voyage; and from that period it became the plaintifTs 
duty. to complete the voyage; nothing further was re-, 
quired, of .the defendant The ship, however, in the 
midst of. her voyage, was brought back, and was ulti- 
mately restored to the plaintiff. Hence it would follow, 
(looking only to the declaration,) that it was in the plain- 
tifTs power afterwards to have prosecuted the voyage with- 
ovX farther delay. But if the pleas are to be taken in aid, 
then it appears that the cargo was taken out and sold in « 
order to pay the sum decreed by the Court of Admiralty 
to be paid on account of freight, and the question arises . 
whether this was an event in the conteniplation of the 
contracting parties. I find nothing in the charter-patty 

of 
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of that nature, it seems to look only to an outward and 1817* 
homeward cargo. It appears to me, therefore, that cir- — 

Smith 

cumstances have arisen different from those contem- agoirui 



plated by either party, for which neither has made any 
stipulation. 

Judgment for defendant. 



aga 
Wii 



ILSOS. 



The King against The Township of Catterall, ifwite«%. 

February 5th. 

T7P0N appeal against an order of two justices for the Older of re. 
removal of William Wareing^ Betty his wife, and conarmed is 
their two children from the borough of Preston to the SJ" trttlemMt^ 
township of Catterall^ both in die county of Lancaster^ "^LT^nU^M^ 
the court of quarter sessions confirmed the order, sub- »««»«* *» «^ 

onNTy ana be 

ject to the opinion of this Court upon the following emandpaied •! 

case. mekiDg it, if he 

beth not ec> 

In 1810, George JVareing, the father of the pauper, quirad any let- 
being previously settled in the township of InsJdp with o,^ right. 
Saooerb^f and the pauper being not then emancipated, 
occupied a tenement in Catterall, of the yearly value of 
JO/, and upwards, for a sufficient time to gain a set- 
tlement. In 1814 he was removed by an order of 
two justices from Clai^ghton to Inskip with Sowerbi/f 
which order, upon appeal by the inhabitants of Inskip, 
who endeavoured to shew a settlement in Catterall by 
the taking of the tenement above mentioned, was con- 
firmed, the quarter sessions not being then satisfied 
of the value of the tenement. At the time of making 
that order, the pauper was emancipated, but had not 
acquired any settlement in his own right. And it was 
insisted on the part of the present appellant (the town- 
ship of Caiieratt), that the above order of removal of 

G 2 the 
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1817. the father having been confirmed, was conclusive as to 

"■""^ the son's settlement, so as to preclude the respondent 

a/aainsi (the borough of Preston) from shewing a settlement in 

The Township . , 

of Cattx&all. Catlerallf by taking the tenement above mentioned; but 
the Court were of a different opinion. 



J. JViUiamsj in support of the order of sessions, ad- 
mitted that the order of removal of the father having been 
confirmed on appeal, was conclusive as to the father's 
settlement at the time of its confirmation ; but as to the 
son he took this distinction, that he not being named in 
the order, and being then emancipated, it was not con- 
clusive as to his settlement. And he said that in Rex v. 
Southawram (a), this distinction was recognised and 
acted upon in regard to an order of removal unap- 
pealed from, and it was accordingly held that it was not 
conclusive as to the son's settlement. 

Scarlett contra, maintained the proposition, that an 
order of removal unappealed from, or confirmed upon 
appeal, was conclusive upon the parish on which the 
order is made against all the world, of the setdement of 
the persons mentioned in it, and their families deriv- 
ing a settlement from them, though not mentioned. 
And he cited Rex v. St. Mary^ Lambeth {b\ and Rex v« 
Corsham. [c) And he distinguished Rex v. Southawram^ 
in this respect, that not only was the son not mentioned 
in the order, but the sessions expressly found that be 
had a settlement elsewhere. 

Lord Ellenborough C. J. I own that it appears to 
me that, in conformity to the rules which are applicable 

(a) 1 r. JB. 9SS. (6) 6 T. R. €15. (c) 1 1 SmU, 388. 

to 
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to judgments in other cases, we ought to quash the 181 7* 
order of sessions in this case. There is no doubt that T "" 

The KiHO 

the son is privy to the father's settlement, it is not pre- againti 

The Townah^ 

tended that he had any other at the time of the adju- of CATftoLAiA, 
dication of the father's settlement, or that he acquired 
any subsequently to it. The question now is, whether 
the son's settlement is to be governed by this adjudi- 
cation, which, as it is a matter that regards the general 
municipal regulations of the realm, is of universal ob* 
ligation and effect; unless fraud be shewn. This then 
being a fair bona fide adjudication on the subject mat- 
ter, is conclusive as to all the world. The pauper 
either derived a setdement from his father, or he did 
not. If not, this adjudication could not affect his set- 
tlement, but if he did, then is his settlement determined 
by that which has been pronounced with respect to his 
father, to which he is privy. 

Baylet J. I think as between these parties the 
order of sessions in 1814 was conclusive. The diffi- 
culty I have felt in coming to this result arose from this 
consideration, lest we should thereby hold the son to 
be bound by an act to which he was not a party, and 
had no opportunity of giving an answer. But this diffi- 
culty is, I think, removed when it is recollected, that this 
is not the son's appeal, and he might have appealed, if 
he had been prejudiced by his removal. If he had 
been the appellant, I should have wished for further 
consideration. As the case now stands, it appears that 
this very question, as to the father's settlement in Cat* 
ierallf being in contest, it was adjudged that his settle^ 
ment was in Inskip^ and not in Caiterallj and so far I 
think that adjudication was conclusive as it concerns every 

G S other 
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1817* other parish. I forbear, as I have already stated, to give 

_, J- any opinion as to the question, whether it would have 

agauut been conclusive a^^ainst the individual if he had appealed. 

The Township ^ ^^ 

of CAntSALL. 

Abbott J. The justices at sessions appear to me to 
have mistaken the law, I think, therefore, this rule ought 
to be made absolute. It is important that this question 
should be settled on general principles, rather than 
upon nice and subtle distinctions. Now the general 
rule is, Uiat an order of removal, confirmed upon ap- 
peal, is conclusive as to all other parishes, as it regards 
the settlement tliereby adjudicated; and it is immaterial 
as it respects this general rule, whether the child who 
derives the settlement from his father be nameid in the 
order of removal or not. So I think it has been ad- 
judged in other cases. As then the adjudication in 
1814* decided that the parent's settlement was elsewhere 
than in Catlerall, this was conclusive as to the son's 
settlement there, unless it could have been shewn that 
the father acquired such settlement after the emanci- 
pation of the son. 

HoLROYD J. I am of the same opinion. It was 
decided in Bex v. SL Mary^ Lambeth {a\ that an order 
of removal unappealed from was conclusive, not only as 
to the settlement of the persons named in the order, 
but also as to children who were not included by name. 
And diat decision, as it seems to me, goes to the full 
extent of the presenf. There is also a subsequent case 
of Rex v. Rudgely (i), where a feme covert having been 
removed by an order which described her as " widow," 

(a) 6 r. R. S\5, (6) 8 T, B. 6SC. 

ngalnst 
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against which order there had been no appeal, it was 1817» 
holden conclusive not only as to her settlement but as The Kivo 
to that of her husband also. Mr. Justice Grose ob- __ 'Ig'^^ . , 

The iowiiililp 

served, that " the question was, whether the former of Ca«ii4*i. 
order, by which the pauper's wife was removed to Acton 
TrusseU^ against which there was no appeal, was con- .. 
elusive ^'as to the settlement of the persons removed by 

thebrder'then in question." He said, " that nothing 

•»_.'■ ■ ... 

was more convenient in every part of the law than cer- 
tainty, and especially in cases of that kind. That the 
general rule,' that an order of sessions unappealed from 
was conclusive, had been admitted. And that the 
Court was bound, according to all the authorities, to 
determine that the former order was conclusive not 
only as to the wife but as to the husband likewise.'' 
Mr. Justice Le Blanc also quotes the same general 
rule OS an admitted one, and remarks, that in Rex v. 
5^ Mary^ Lambeth^ though the woman had been re- 
moved as the wife, when in fact she was not so, yet it 
was holden that the parties were precluded by the order 
from disputing the settlement again upon a subsequent 
removal. These anthorities appear to me to be de- 
cisive, that the order in question having been confirmed 
on appeal, is like a judgment of ouster, conclusive as to 
all the worldj upon the point of the father's settlement^ 
and of those deriving a settlement from him. 

Orders quashedi^ 
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1817. 



S&™?Sh. ^^^ King against Checkets and Others. 

IndictiiMnt T^HE defendant was indicted by the name of George 
the additioD of . ' Checkdts^ late of the parish of Tredington^ in the 

servant is ill ; »• /. m i 

but if ^. plead county of Worcester^ servant, for a forcible entry, to 
he muit give which he pleaded as follows, viz. ^^ And now, &c. comes 
tioiu George CheckettSf of the parish of Tredington^ in tlie 

county of Worcester^ labourer, who is above indicted by 
the name and description of George CheckettSj late of the 
parish of Nedington^ in the county of Worcester^ servant, 
in his propel* person ; and having heard the indictment 
ready prays judgment of the same, because, he says, 
that according to the form of the statute of additions, 
the addition of the estate, degree, or mystery of the said 
George CheckettSj ought to have been made to the name 
of the said George Checkettsy in the said indictment; and 
such estate, degree, or mystery, described therein ; and 
this he is ready to verify, wherefore, inasmuch as no 
certain or sufficient addition of the estate, degree, or 
mystery of the said George Checketts is made to his name 
in the said indictment, and he is not described therein 
as of any certain or known estate, degree, or mystery 
whatever, he prays judgment of the said indictment, and 
that the same may be quashed. 

To this plea there was a general demurrer and 
joinder. 

TautUon^ in support of the demurrer, made two points ; 
Ist, that the addition of servant was a sufficient addition 
within the statute IH.5.C.5,; 2dly, that the plea was 

ill. 
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ill, by reason that it omitted to give a better addition. . 1817. 
As to the first, he admitted that the authority of Lord 
Coke (a) and Lord IIale{b% founded as it should seem ^agaimt 
on ancient decisions (c), was against the sufficiency of the 
addition; yet if it had been servant to a particular per- 
son, it would have been well enough ((f); and finding 
the Court agreed in this, he went on to the next point. 
As to which he argued from analogy tp the rule in civil 
actions, which requires that every one that will abate 
the plaintiff's writ, must give him a better ; that this plea 
was ill ; for it is not enough for the defendant to say 
that no certain addition is given to him without showing 
what it ought to be; and he cited Warner v. Sir Edward 
Toby {e\ Bex v. Johnson, {f) 

Peake^ conird, distinguished Hex v. Johnson in this^ 
that it was a plea to the jurisdiction ; and in every such 
case, in order to repel the jurisdiction of the king's court, 
the defendant must shew a more proper and sufficient 
jurisdiction, for if there be no other, that alone will give 
the king's courts jurisdiction. But the rule with respect 
to pleading in abatement is thb, that if the plea go to 
the matter and substance of the writ, he need not give 
a better writ, as if no such vill, &c. (g) ; and by parity 
of reason, if no such addition. ' But if it were necessary 

(a) 2 Ifut. 668. 

{h) 9HMtP.C,n6. 

(c) Bm, Ahr. jidditums, pi. 50. citei^ 5 Edw, 4. 32. IHd, pi. r»5. cites 
7 Edw. 4. 10. IHd. pi. 56. cites 14 Edw. 4. . 

(d) Com. Dig. Abatement, F 26. The QMecn ▼. Jfoikhttt 2 Ld, 
Jtaym. 968. S. & 6 Mod. 5S. 

(0 SXdf. i7ayai. 1178. 

(/) 6 East, 585. 

{g) CVm. Dig. Abatement, T 2. Mern^s Hetid. 8. 

the 
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1817* the defendant has given a better writ, for the plea styles 
-. -- him labourer. And this being an indictment, the de- 

agamu fendant micht have come to the court in the first in- 
stance to quash it for want of an addition {a)^ and may 
still take advantage of it in this manner, notwithstand* 
ing he hath pleaded in abatement, because the indict- 
ment is ill upon the face of it 



Lord Ellenborough C. J. Whether the defendant 
might have come to the Court to quash the indictment 
without pleading in abatement, or might have demurred, 
is not now the question, because he has made his elec- 
tion, and having so done, must be content to abide by 
that form which the rules for pleading in abatement 
prescribe. And the question now is, whether the rule 
that a defendant who pleads a plea in abatement, ought 
generally to give to the plantiff a better writ, applies to 
this defendant's plea* I confess that I am unable to 
comprehend the reason why in criminal proceedings the 
party who would object to the want of a proper addition, 
and who must know what is his proper addition, should 
not be required, as well as in civil proceedings, to dis* 
close that addition, instead of leaving the prosecutor to 
go on in fruitless proceedings. By analogy to all the 
inconveniences that would follow such a practice in civil 
proceedings, he ought not to be allowed to follow, it 
upon the present occasion. And I do not agree that 
this case is the same as if there were no addition, for 
there is an addition, though it is a faulty one. 



*: 



Batley J. The Court will not, as required, give 
judgment in bar upon a plea in abatement; and the 

(a) 2 Zd. Raym% 968. 2 Imt, eSQ. 

plea 
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plea is ill, because it does not give a better addition in 1817* 
a way that it can be traversed. 

Abbott J. I. am of the same opinion. It is a long 
time since- the practice prevailed of quashing an indict- 
ment for this cause on motion, neither is this a motion 
for that purpose; and it is a settled point, that on plea 
in abatement the Court will not give judgment in bar. 
I think this plea is bad in form, inasmuch as the de- 
fendant doth not shew his addition at the time in a 
traversable form, so as to enable the prosecutor to have 
a fresh indictment* 4 

HoLROYD J. With respect to the quashing of this 
indictment, or giving judgment against it, without r^ard 
to the plea, it is laid down, that if an indictment give 
a bad addition, it will be helped by the appearance of 
the defendant (a), and so if there be no addition, {b) 

Judgment quod respondeat ouster. 

{a) t Inn. 670. {b) Per Kalin^, 1 SUL S47« 
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1817. 



i 

Thursday, G. WoLFF and OthcFs, Assignecs of J. Wolff 

Fcbrwtry 6th« _ 

and J. DoRViLLE^ Bankrupts, against Oxholm. 

^eb^ST A^®^^^®^'^ ^^^ "^^^®y "^"^ "^y *® bankrupts, 
government of money paid, and money had and received. Flea 

Denmark pend- 
ing hostilities non assumpsit At the trial before Lord EUeiibcrough 

with Great ^ t i i- » • • « *-*-.. 

^rtiatn» where- C J. at the Londofi Sittings after Hilary t6rm 18 16, 
goods, money there was a verdict for the plaintifis for 4106/L 105. 6^., 
J?or^*of or* subject to the opinion of the Court on the following 
^^»^°«?^ case. 

^TtiA^lit^ The plaintiff, G. Wciffi is a native and subject of the 
sequestrated king of Denmark^ but many years ago was naturalized 

and detained ; . . 

and all persons in this, country by act of parliament, and has resided 
ed, within three here ever since. He and the bankrupts (who are Bri' 
^fin^l^utt tish subjects) carried on trade here in partnership, under 
tS^iZ^ the firm of Wolffs and DorviUe. On the 7th of February 
rf**h'di1h^"^* 1800 the defendant, who is a Danish born subject re- 
were to be pro- sident in Denmark^ was indebted to the partnership in 

ceeded against 

intheEzche. the sum of 2101/. Is. 5d. Sterling for monies paid and 

quer ; in con- 
sequence of advanced by them for the defendant in this country, 

which, a suit i i • • - . -r^ i 

then depending and beanng mterest at 5 per cent, i^or the recovery 

coun%or^reco- of this sum tVolffs and DorviUe directed their proctor at 

duTfrom a Ccpenhagen to institute proceedings against the defend- 

■^^J*^ *° ? ants, and accordingly a suit was instituted in the proper 

was not further court at Copenhagen. In answer to this suit the de- 
prosecuted, and 
the debt was fendant set up some unliquidated claims of himself and 

afterwards paid 

by the Danith 

subject, at the rate specified by the ordinance, to commissioners appointed in virtue of the 

ordinance to receive payment, upon production of whose receipt the Danish court quashed 

the suit, — was held to be no answer to an action against the Danish subject to recover the 

ssfDe debt in the couru of this country, for the ordinance not being conformable to the 

usage of nations, was held to be void. 

one 
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one Frederick Hage^ against Wolffs buHl DorviUe, who 1817. 
were thereupon advised by their proctor to assign the 
debt and interest to some friend in this country, in ^gavui 
order that the same might be sued for and recovered in 
the Danish courts in his name, by which means they 
would remove the difficulty arising from the counter 
claim of the defendant and Hage^ but the defendant 
never had any notice of such advice. Conformably 
thereto, an indenture, under the hands and seals of the 
partners, dated 28ih January 1806, was executed in 
Londoiiy whereby, for the consideration of 2500/. therein 
expressed to have been paid to them by Wm, Mount* 
Jard of Whitechapelj they assigned the debt and interest, 
then amounting together to 2861/. 145., to Mountford^ 
with power to him and his substitute to demand, sue 
for, and recover the debt, and to give discharges for the 
same. By the laws of Denmark^ an assignment of a 
debt vests the legal right in the assignee to recover the 
debt in his own name, as his own property, as well as 
the beneficial interest in the debt. Immediately after 
the execution of the assignment, Mountford signed and 
delivered to Wolffs and Dorville a memorandum, bear- 
ing even date, whereby it was declared that the assign* 
ment was made to him only as a trustee for Wolffs and 
Dorville^ but the defendant never had any notice of such 
declaration of trust, or that the consideration money for 
the said assignment was not really and bon& fide paid. 
Mountford also, at the request of Wolffs and Dorvilley at 
the same time executed a letter of attorney of the same 
date, whereby he appointed their proctor to be his at- 
torney, to demand, sue for, and recover the debt, and 
to give discharges for the same. This assignment and 
letter of attorney were shortly afterwards transmitted by 

Wolffs 
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181 7. Wciffs and DorviUe to their proctor at Copenhagen, with ^ 
directions to commence legal proceedings against the 
aeaiHH defendant for the recovery of the debt. In pursuance of 
these directions the proctor commenced a suit in the 
royal superior justiciary court there, against the defend- 
ant, at the suit of Mountfordy but the defendant never 
had any notice of the assignment and letter of attorney 
having been transmitted by Wolffs and DorviUe^ or of 
their having given any directions to the proctor relative 
thereto. In September 1806 the defendant instituted a 
cross suit in the court against Mourdfordy to which Wolffs 
and DorviUe were made parties, and were served with a 
citation to appear, and accordingly executed a proxy to 
enter an appearanccr In 1807, whilst these suits were 
depending, a war between Great Britain and Denmark 
commenced, and a law or ordinance was thef^upon 
made by the government of Denmark, dated 1 6th Au-- . 
gust 1807, by which all ships, goods, money, and monies 
worth, of or belonging to English subjects, were de- 
clared to be sequestrated and detained ; and by another 
law or ordinance'^ of the government oS ^Denmark, dated 
9th September 1807, all persons were commanded within 
three days after the publication thereof (wherever it was 
not then already done) to transmit an account of the •' 
debts due to English subjects, of whatsoever nature or 
quality they might be, the whole of which were directed 
to be paid into the Danish treasury, and in case of con- 
cealment the person so offending was to be proceeded 
against by the officers of the exchequer. In virtue of 
this law and ordinance, commissioners were appointed 
to receive the debts declared to be sequestrated ; and as 
a consequence of the ordinance, the suit of Mounffifrd 
against the defendant was not iarther prosecuted, and 

in 
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in 1807 the proctor gave information to the commis- 1817* 
sioners of the debt The commissioners appointed in 
virtue of the ordinance of 9th September^ were authorised ^gahui 
and directed to receive payment of the debts due to Bri" 
tish subjects from Danish debtors, at the rate of six 
Danish dollars to the pound sterling, being the then 
current rate of exchange. The defendant at the date 
of this ordinance, was resident and domiciled in Copen- 
hagen^ and so continued till 1814; and on the 27th No^ 
vember 1812, in obedience to the said ordinance, but 
without the knowledge or consent of Wolffs and Dorville 
or of Mountford^ he bondjide paid to the commissioners 
in. Danish dollars, at the rate specified, the debt of 
2&61/.. 145. assigned to Mountford^ and a further sum of 
1244/. I6s. 6d. for interest to that time, and took their 
receipt for the same; upon the production of which 
the Court quashed the cause depending between Mount" 
fm*d and the defendant. At the time of this payment 
the rate of exchange was from forty-five to fifty dollars 
to the pound sterling. A commission of bankruptcy 
was on the 2d November 1812 issued against «/• fVolff^ 
and J. Dorville^ under which they were duly declared 
bankrupts, and the plaintiff Norman, Martin, and 
Meyer were chosen assignees. In 1814 the defendant 
arrived in this country and was arrested, and held to 
bail by the plaintififs for the debt. 

The question for the opinion of the Court was, 
whether the plaintiffs were entided to recover. 

This case was argued at Serjeants' Inn before Mi" 
chaelmas term last, by Carr for the plaintiffs, and Giffbrd 
for the defendant. 



For 
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18 17. For the plaintiffi three points were made; first, which 

was the principal point, that the Danish confiscatory 

Wolff 

against Ordinance was void, being contrary to the acknowledged 
practice and law of nations, and therefore affording no 
just ground of defence to this action ; secondly, suppos- 
ing the ordinance to be valid so as to cover and protect 
all acts done under it, yet the payment made by the 
defendant appeared from the facts stated not to have 
been a compulsory payment under the ordinance, but 
made by the defendant in order to avail himself of the 
advantage of the then existing state of exchange, which 
reduced the real value of the payment almost to nothing ; 
thirdly, supposing the payment to have been made 
under the ordinance, yet as the defendant was a Danish 
subject, it must be considered as payment made to him- 
self, because every subject of a state is to be deemed a 
party to the ordinances of his own government. The 
following authorities were cited, viz. FMioU v. Ogden (a) 
on the first point; and on the last Grot. lib. 2. c. 14. 
s. 1. {b) Puffend. b. 2. c.6. s. 10. (c) VaUelj b. 1. c 4. 
s. 40. 1 BL Com. 5S. Touteng v. Hubbard, {d) Comsxttf 
V. Gray, {e) 

These positions were severally answered on the other 
side ; as to the second, it was denied that a payment 
such as this, which is stated to have been made in obe- 

(c) \U.Blac.l9Z. 

(6) Hie quoque disdnguendum ceniemus inter actus regis, qui regU 
sunt, et actus ejusdem privatos. Nam ia regiis actibus qu« rex facity eo 
loco habenda sunt, quasi cominunitaa faccret. 

(c) CiTitas definitur quod sit persona moralis composita, cujus Toluntaa 
ex plurium pactis implidu et uniu pro Toluntate omnium habetur. 

((/) 3Pof. j-Pl*/. S91. 

dience 
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dience to the ordinance at the rate specified, and to the 18 17* 

persons appointed by the ordinance to receive it, and to 

have been honk fide, could with propriety be called against 

^ ... OXBOLM. 

voluntary; and if not voluntary, but made in satisfaction 
of a suit then depending, under the compulsion of the 
ordinance, it must afibrd a defence to this action, unless 
the ordinance itself were of none effect. As to which it 
was urged that there was no difference, so far as it re- 
gards the right of confiscation, between debts and move- 
ables, the latter of which were, by the constant practice 
between hostile states, subject to reprisals, (a) And 
Stat S4! Q. S. c. 79. was quoted as a confiscatory act, 
somewhat of the same nature with this ordinance. In 
answer to FoUiott v. Ogden^ it was observed that it was 
a penal law and not an ordinance, like the present, of 
the hostile state which gave rise to that question ; and it 
was decided upon the principle that the penal laws of 
one country cannot be taken notice of in another (i) ; 
and afterwards this Court, in affirming that decision, 
did not adopt all the reasons of it, but took a difierent 
ground, viz. that the confiscatory act was not the act of 
an independent state. As to the third point, it was said 
that the doctrine laid down in Corvmay v. Gny was not 
applicable to a case like the present, and moreover, it 
had been much shaken by Bazett v. Meyer (c) ; but ad- 



(a) To/r. b. 2. c. 18. s. 344. J}nd. b. 3. c 5. a. 73. 77. GmU 
lib. 3. c 8. 8. 4. Ergo et incorporalia jura quas oDiTersitatis fuennt, 
tot ▼ietorit quaAenot yelit Sic A!ha victa qu« jtlbanorum jura fuerant 
nbi Yindicanint RomanL Unde sequitur omnino liberatos TheM$alot oUi- 
gatione centum talentorum, quam summam cum ipti Thebanis dabenot 
jOegander MagnuSp Thebarum domious factus jure yictorue ipsis do- 



(b) 3 T. B. 783. 

(c) 5 Toun/. 830. 

Vol. VI. H mitting 
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1B17. mittiDg it, then had the plaintiff furnished an answer to 
'I tliis action ; for he was a natural born Dane^ and not- 

againtt withstanding that he might also sustain the character of 

a British subject, the maxim was, nemo potest exuere 

patriam. 

Ctar. adv. vult. 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. This case was very ably argued 
before us at Serjeants' Inn. Upon the facts stated, it 
appears that the action was brought for the recovery of 
a debt contracted in England^ by a Danish subject resi- 
dent in Denmark, with a house of trade established here, 
and in a time of peace between the two countries. And 
although one of the partners in that house is a Dane^ 
yet as his naturalization and residence in Efigland entitle 
him to the benefit of the EngliA laws, we think the case 
is the same in effect as if all the partners in the hou^e 
had been natural born British subjects. It further 
appears, that with a view to deprive the defendant of 
some supposed claim of set off, which he was expected 
to mdce in the Danisfi courts against tlie suit of the 
original creditors, they had assigned the debt to a third 
person in trust for themselves ; and that their assignee 
commenced a suit in his own name in one of the courts 
of Denmark against the defendant; who, in order to 
avoid the effect of this assignment, instituted a cross suit 
in the same court against them and their assignee, to 
which they appeared ; and in this state of things a war 
broke out between the two countries, and no further 
proceedings were had in either of the suits for several 
years, nor until they were quashed upon the application 
of the defendant on the production of the commissioners' 

receipt 
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recent mentioned in the case. One of the points in- 1817* 
sisted upon in the argument for the defendant was, that ^^^^ 
this asdgnment and the suit instituted upon it^ were against 
a bar to the plainti£&' demand : but we think that they 
cannot have that effect. The assignee could not sue in 
the courts of this country in his own name ; the action 
must have been brought here in the names of the ori- 
ginal creditors, even if they had assigned the debt for a 
valuable consideration; and although the assignment 
gave the assignee a right to sue in his own name in 
Denmarkf yet the defendant does not appear to have 
been prejudiced by that measure even there, nor has 
any material c(msequence resulted therefrom. And we 
consider the case to stand now just as it would have 
done if no assignment had been made, and if the suit 
in Denmark had been brought by the plaintiffs them- 
selves, instead of being instituted by their trustees. And 
this brings us to the consideration of what is the 
material question in the cause, viz. the legal effect of the 
Danish ordinance of confiscation promulgated on the 
16th of August 1807, and the facts that took place after 
it, which constituted the main ground of the defence. If 
this ordinance is to be considered merely as a penal 
law, it is clear that the courts of this country ought 
not to take notice of it, because no country regards 
the penal laws of another. FoUiott v. Ogdenj 1 H. 
Black. 135. The penal laws of foreign countries are 
strictly local, and affect nothing more than they . can 
reach and what can be seized by virtue of their autho- 
rity: Lord LoughborougVs judgment in FoUiott v. 
Ogden. But, it was contended, that this ordinance *voas 
a proceeding founded upon and conformable to the lata of 
nations^ and that as the defendant paid the debt to the 

H 2 persons- 
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1817. persons appointed by the ordinance to receive the con- 
^Qj^„ fiscated debts^ he has a good discharge as to the debt 
OxHoi^ itself according to the law of nations, to which the mu- 
nicipal courts of this country, as well as of all others, 
ought to ^ve effect. To prove that this ordinance was 
grounded upon and conformable to the law of nations, 
two passages were cited from VatteVs treatise, the first 
from book 2. chap. 18. sect 344., where, speaking on 
the subject of reprizals, the author says, ^^ Between 
state and state whatever is the property of the members 
is considered as belonging to the body, and is answer- 
able for the debts of the body ; whence it follows, that 
in reprisals they seize the goods of the subject, in the 
same manner as those of the state or the sovereign. 
Every thing that belongs to the nation is subject to 
reprisals wherever it can be found, provided it be not a 
deposit entrusted to the public faith." The other pas- 
sage is in book 3. ch. 5. sect. 77. ^* Among the rights 
belon^ng to the enemy, are likewise incorporeal things, 
all his rights, tides, and debts, excepting, however, 
those kind of rights granted by a third person, and in 
which the grantor is so far concerned that it is not a 
matter of indifference to him in what hands they are 
vested. Such, for instance, are the rights of commerce* 
But as debts are not of this number, war gives us the 
same rights over any sums of money due by neutral 
nations to our enemy, as it can give over his other pro- 
perty. When Alexander by conquest became absolute 
master of Thebes^ he remitted to the Thessalians a hun- 
dred talents which they owed to the Thebans. The 
sovereign has naturally the same right over what his 
subjects may owe to enemies. He may therefore con- 
fiscate debts of this niature, if the term of payment hi^ 

pen 
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pen in the time of war, or at least he may prohibit his 1817* 
subjects from paying while the war continues. To the 
proviso at the end of the first of these passages, the gainst 
author himself immediately subjoins the following words: 
<< As it is only in consequence of that confidence which 
the proprietor has placed in our good faith that we hap- 
pen to have such deposit in our hands, it ought to be re- 
spected even in case of open war. Such is the conduct 
observed in France, England, and elsewhere, with respect 
to the money which foreigners have placed in the public 
funds." Now it is obvious that this reason will apply 
with equal force to a debt owing to an individual in the 
course of commerce; such individual trusted to the 
good faith of the individual with whom he dealt, and to 
the justice of the state of which that individual was a 
subject; and if it be contrary to good faith for a state 
to confiscate and convert to its own use debts owing by 
the state itself in its aggregate capacity, it cannot be 
less contrary to good faith to sequester and convert to 
the use of the state debts owing by its own subjects in 
their individual capacities. The concluding sentence 
of the second passage quoted by the defendant's counsel, 
and which was the main support of his argument, is 
e3Lpressed in such a manner as to shew that the author 
himself doubted of the right of confiscating debts due 
from individuals to individuals. He says, ** at least 
the sovereign may prohibit his subjects from paying 
while the war continues." And, indeed, this is the 
actual limit of this right, viz. as it operates in personam 
upon the subject of the state, or upon his property, 
within the reach and controul of such state. And in 
the very next sentence the author further qualifies his 
doctrine, and adds, ^^ But, at present, a regard to the 

H S advantage 
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1817* advantage and safety of commerce has induced all the 
sovereigns of Europe to act with less rigour in this 

ngpinst point And as this custom has been generally re- 
ceived, he who should act contrary to it would violate 
the public faith.; for strangers trusted his subjects only 
from a firm persuasion that the general custom would 
be observed." We have not, however, been able to 
discover that there ever was a time when greater rigour 
generally prevailed on this subject, as Vattel appears to 
have supposed. Some instances, indeed, of similar con- 
fiscations in the sixteenth and seventeenth centuries are 
mentioned by Bj/nkersAook in his Qtiestiones Juris PubUci 
et Private c- 7.,^ and appear to be considered by that 
writer as warranted hy the law of nations, and available 
to the debtor where payment has been actually enforced 
firom him by the authority of his own government* 
And there was a decision about the middle of the six- 
teenth century by a court at Paris in favour of a 
Trerukman^ against the claim of a Pleming, to recover a 
debt paid by the Frenchman to the treasury of his own 
country, in obedience to a French decree of this kind 
during a war between the two nations, (a) It could not 
be expected that a French court should decide otherwise 
with reference to a decree of its own government. Sir 
Matthew Hale^ also, in his Pleas of the Crcnxm^ vol. i. 
p. 95. says, ^^ that by the law of England debts and 
goods found in this realm belonging to alien enemies 
belong to the king, and may be seized by him;" but 
the books referred to do not furnish an instance of the 
seizure of debts, or a decided case in support of the 

(a) Becueil ^Arrits Notables des Court Souvermnet di Frtmce, &c ptr 
JohgnP^jHfih Noruh W» Tarts, 1601> 4to. 

l^ality 
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l^ality of such a seizure. And by the statute of Magna 1817* 
ChartOj cap. 30. merchant strangers are, upon the — 

, ^ Wolff 

breaking out of a war, to be attached and kept without agninsi 
barm to body or goods, until it shall be known how the 
English merchants are treated by the sovereign of their 
state, and if the latter are safe Ihercy the foi*mer are to be 
safe here. So that foreign merchants could suffer nothing 
in England unless by way of retaliation and reprizal. 
So early as the time of Grotius opinions had been 
entertained against the right of confiscating incorporeal 
things; and there is nothing to be found in the great 
work of that very learned authbr which can give coun- 
tenance to such a right On the contrary, in lib.nu 
c. 7. 5. 4. of the Treatise de Jwre Gentium^ there is an 
allusion to the opinion of some ^^ qui dicunt incorporalioy 
belli jurej nan acquiri ;" and Grotius himself does not 
controvert this opinion in general, but supposes it to 
admit of qualification in the case of a captive slave; 
and alludes to it in that way, after havitig remarked 
that, " res omnes qua captce fueranty cum persofia ac* 
quiruntur domino^* But the proposition last mentioned 
does not, in truth, furnish a^ ^ qualification of the opinion 
to which Grotius alludes ; for incorporeal things cannot 
be taken ; and the dominion of corporeal things actually 
taken is in general acquired by the capture of them, and 
the title of the captor to them is not less valid where 
their owner is not taken, than where he is ; as is ob* 
served by Puffendatff, at the end of the 22d sect, of 
lib. viii. c. 6. of the Treatise de Jure Naturali et Gentium. 
At the beginning of that section this learned author gives 
the rule as follows : " Circa adquisitionem incorporalium 
in bello peculiariter observandum^ ista non adquiriy nisi 
cum sub/ecto, cui inherent.^* He then proceeds to notice, 

H 4 that 
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1817. that incorporeal rights may be annexed to corporeal 
^ things conquered) as to farms, rivers, harbours, towers, 

WOLFT , 1 

asahut and countries, (but even as to these he observes that 
the nature of the original annexation must be regarded,) 
or to-pei*sons; and as to the latter, he distinguishes 
between those who live " extra civitatem in statu mere 
naturalif* (all whose things he says are taken with the 
person, or may be^ because there is no one to oppose 
it,) and those who live in civitate ; as to whom he says, 
*^ unde si civis ab hoste captus Juerit, bona istivSy qtue 
simid capta nonjueruntj non adquiruntur capienti s sed 
ad eum peraeniunt^ quern leges civiles ad successionem 
vocabani si iste naturali morte functus esset^ Now if 
things belonging to a captive enemy, but not actually 
taken, do not pass to the conquering enemy, how can 
things belonging to a person not made captive be legally 
acquired by an enemy, who is not a conquerer either as 
to the person or the things ; which is the case of the 
creditors and of the debt in question ? This doctrine 
oi Ptfffendorff^ that " incorporalia beUo nan adquiruntur^^* 
is fortified by some of the arguments suggested by 
Quintilian^ lib. v. c.lO. as proper to have been urged 
before the Amphictyons on occasion of the claim made 
by the Thebans upon the Thessalians for the payment of 
a hundred talents, lent to them by the Thebans, and 
secured by some written instrument, which Alexander 
had found and seized at the conquest of Thebes^ and had 
given to the Thessalians, who were then serving with his 
army. This is the transaction referred to by Vattel in 
the passage before quoted, and from which he seems to 
have deduced the proposition as to the right of con- 
fiscation upon which the defendant haa placed so much 
reliance in the present case. In favour of the claim of 

the 
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the Thebans^ QtUntilian suggests, ^^ non potuisse donati 1817* 
a victorejusy quia id demttm sit eJuSf quod ipse teneai; jus 
quod sit incorporalCf apprehendi manu turn posse.** And ,^^^ 
again : *^ Non in tabulis esse jus*' Quintilian suggests 
arguments in fayor of the Thebans only; Ptsffendorffi at 
the 2Sd section of the book before quoted, takes upon 
himself to suggest an answer. But it will be found that 
he puts the argument upon the ground of the absolute 
conquest and subjection of the city and state of Thebes 
and the Thebans. GroHus^ also in book iii. c* 8. s. 4., 
controverts the reasoning of Quintilian on this trans- 
action, but he does so upon the ground afterwards taken 
by Pttffendorffl namely, the entire conquest of the Theban 
state. ^* Nam qui dominus est personarum^ idem et rerum 
est J et juris omnis quodpersonis competit* Gbd possidetur^ 
non possidet sibij nee in potestate habet, qui non est suie 
potestatis" And although Grotius mentions this trans- 
action as an instance of his proposition, '* Incorporalia 
juraj qua universatis Juerant^ Jient victoriSf quatenus 
veliti" he does not draw from it any conclusion as to 
the right of confiscating private and individual debts, as 
Featel has done. It was admitted that, notwithstanding 
all the violent measures to which recourse has been had 
during the extraordinary war&re, that we have witnessed 
in our own times, this ordinance of the Court of Den^ 
mark stands single and alone, not supported by any pre- 
cedent, nor adopted as an example in any other state. 
The ordinance itseli^ however, so far as we can learn 
from this case, was not followed up by any practical 
measure of compulsion upon the subjects of Denmark, 
Nothing in the nature of process against the defendant 
to enforce the payment of this particular debt, nothing 
analogous to the seizure or condemnation of corporeal 

things 
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1817* things taken in the time of war occurred on this oc- 
«» casion; and although the commissioners appointed 

ogatnti under the ordinance to receive the sequestrated monies 

OZHOIJf* 

were informed of this debt as early as the year ISOTy 
yet the defendant did not pay the money until 18 12* 
An allusion was made in the course of the argument 
to a statute of our own country, the 34 G. 3. c. 79. 
This, however, was not an act of confiscation to the 
benefit of the state, but a measure of policy not less 
generous than lawful, by which at the same time that 
the transmission of money to the enemies of the state 
was prevented, the money itself was called in, secured, 
and kept for those to whom it was due, until the return 
of peace should enable them to receive it. Considering, 
therefore, that the right of confiscating debts contended 
for on the authority of these citations from Vaitel is not 
recpgnised by Grotius^ and is impugned by Puffendorff 
and others, that such confiscation was not general at 
any period of time, and that no instance of it, except the 
ordinance in question, is to be found for something more 
than a century, we think our judgment would be preg- 
nant of mischief to future times, if we did not declare^ 
that in our opinion this ordinance^ and the payment to 
the commissioners appointed under it, do not furnish a 
defence to the present action ; and if they cannot do this 
of themselves, neither can they do so by the aid of the 
proceedings in the Danish court The parties went 
into that court expecting justice, according to the then 
existing laws of the country, and are not bound by the 
quashing of their suit, in consequence of a subsequent 
ordinance^ not conformable to the usage of nations, and 
which, therefore, they could not expect, nor are they or 
we bound to regard. 

Postea to the plaintifis. 
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Powell and Another against Parkinson. TAunctoy, 

^ February 6tb. 

THIS was one of nineteen actions on a policy of as^ The defend- 
anti, in wrenl 

surance. The several defendants paid into court actions on a 
46/. per cent, and took out summonses to consolidate, j^cefpaid men' 
to which the plaintiff's attorney refusing to consent, a ^/^SS^ 
judge's order was made, after hearing, to stay all further ^ '*^"!l^"* ^ 
proceediniTB in the others, until the fifth day of the term consolidation 

, , . . rule) obtained 

following the trial of the first, in which Gudgeon was » nile for suj- 

1.. ing proceeding* 

defendant, upon the terms of the defendants admitting in the others 

their subscriptions to the policy, and the plaintifis' in- trial of one, 

terest in the goods insured, up to the time of the ship's ^ftheir admlt^ 

arrival at the island of Si. Thomas^ in the voyage insured, *""? ?***'.'*i" 

' "^ ^ ' scnption to the 

but the defendants to be at liberty to dispute the plain- v^^^* ^\ >?- 

terest of plain« 

ti£&' interest in the subsequent part of the voyage; and tiffs &c.,and 

, afterwards 

m case the defendants should reftise to abide the event judgment paas- 
of the trial of the first-named cause, then the plaintifi& ant in the case 
should be at liberty to read the evidence of any witnesses |],|^ plaintiffs 
then abroad, from the Judges' notes of the trial at the iJS^e^ottieT 
said first-mentioned cause. The cause of Powell v. ***!?"■ :*® *'^*?» 

to the time of 

Gudseon was tried, and a case reserved, upon which the W^fiP money 

^ ^ \ into court. 

Court gave judgment for the defendant, being of opinion 
that the underwriters were not liable beyond the sum 
paid into court Upon the taxation of the defendant's 
costs in that action, the plaintifEs' attorney claimed, and 
the Master taxed the costs of the plaintifis in all the 
othe): actions, up to the time of the payment of money 
into court, which costs amounted to 196/. 175. 4d 
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POWILL 

against 
Pakkinsov. 



Campbell now moved for a review of the taxation, upon 
the ground that the plaintiffs had waived their right to 
costs, by having obliged the defendants to enter into 
admissions, as the condition of obtdning the order to 
stay proceedings, and which admissions were made use 
of by the plaintiffs on the trial of the action against 
Gudgeon. The plaintiffs, therefore, having had all the 
advantages of a consolidation rule, ought to be left, as 
to costs, in the same situation as upon a consolidation 
rule, in which they would not have been entitled to 
costs, (a) But 



Per Curiam. There is a distinction between a con- 
solidation rule, where the parties submit to be bound by 
the verdict in one action, and the present case, where 
there is no such submission. And here the plaintifis 
had a good cause of action against the several defendants, 
up to the time of the payment of money into court 

Rule refused. 

(a) BurHall ▼. Homer, 7 T. R. 373. 



Thurtdai^f 
FehiaryStiu 

PriioBer com- 
mitted ibr man- 
■Uughter al* 
lowed to give 
bell before a 
magisttmte in 
the countiy by 
reasoQ of hii 
poverty, which 
rendend him 
unable to ap- 
pear with bail 
in court. 



The Kino against Joseph Massey. 

'^jPHE defendant having been committed by the co- 
roner for manslaughter, D. F. Jones in the last term 
obtained a habeas corpus and certiorari to remove the 
proceedings before the coroner, in order that the de- 
fendant might.be admitted to bail. And now upon the 
return he moved that the defendant might, on account 
of his poverty, which rendered him unable to bear the 

expence 
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expence of appearing with manucaptors, be allowed to 1817. 
give recognizance before a magistrate in the country ; 0^^^^^ 
and the depositions having been stated to the Court, the ^^^'^ 
Court after conferring with the secondary of the crown 
office, and upon the authority of a former case (a), made 
a rule for taking the recognizance as prayed, the name 
of the magistrate being inserted in the rule. (6) 

(a) Idichaeimas term, 30 G* 5. Bre§(m .*— Upon reading the affidavit 
of James Butier, gentleman, and copies of the depotitiont taken before 
Samuel Pryee, one of the coroners for the county of Brecon, on view of 
the body of Thomas James deceased, thereto annexed* 

It is ordered, that John Price, Evan Evans, and David Price giving 
security (to wit, themselves in the sum of 40^. each, with two sufficient 
sureties for each of them in the sum of 20^ each) before fftigh Jones, clerk, 
one of his majesty's justices of the peace for the county of Brecon, for the 
personal appearance of the said John Price f Evan Evans, and David Price 
at the next great session and gaol delivery to bo holden in and for the said 
eoonty, then and there to answer to aU such matters and things as on hia 
miyesty 's behalf shall be objected against them, and not to depart the court 
without leave ; they, the said John Price, Evan Evans, and David Price 
be discharged out of the custody of the keeper of the common gaol in and 
Ibr the said county of Brecon as to their commitment for killing and slay- 
ing the said Thomas James, 

On the motion of Mr. Franklin^ 

By the Court, 

{b) A* to bailing for manslaughter generaUy, see stat, 1st JTesimmaterk 
UsM T. 2>aUon, 2Str, 911. Metr, Magrath, lb, 1242. 
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Thuriday, DoE, OR the Demise of Batten, against 

Febntary 6th. - . 

MURLESS. 



Id ejectment T N ejectment for two closes of arable land and pas- 

by the veiidee ^ 

ofatermaold ture, Called Huish^Sj situate at Thontfalcoriy in the 

•gainst &e do. county of Somerset^ tried before Hohrqtjd J. at the last 

iendant in ^^ • . i ^ i 

ecution, it is assizes, the case was thus : 

"roduce'the '^^^ plaintiff claimed as purchaser of a term, seized 

jufa. without a^j gold bv the sheriff under a writ of fi. fa. ; and in 

proTing a copy *^ 

of thejudg- order to shew his title, produced a lease 14th February 

ment. And ^ r ^ 

where it ap- 1793, from Jf. W.Portman to B.Murless (the defend- 

peared that the 

term had been ant's father) of the premises in question, for ninety-nine 

fendant's fa- years, determinable on three lives, of which the defend- 

onhisdeath^ ant's remained, and proved that the father died about 

■ony^' ^n- ^^^^^ years ago intestate, and that his son, J. B. Murless 

trnd and took (brother of defendant) entered and was possessed until 

admmistration, ^ / ir 

and was pos- his death, about two years ago, and produced letters of 

J till his .f o * 



death, and that administration, granted to J. J7. Murless^ to his father's 

on his deathy 

defendant, his estate. The plaintiff also produced an indenture of the 
cd, and that by ^^^ J^y 181 4, between the defendant and Bobeti and 
tweeoMdefend- ^' ^* Meade (relating to other premises also leased to 
Si!^i^' ^' *® defendant's fether by H. TV. Portman) which re- 
other prem^) cited that the defendant was the legal personal repre- 
that defendant sentative of the Said J. B. Murless, and he conveyed as 

was l^al per* 

ional represent- such an equity of redemption to the said R. and H. W. 
Held, that this Meade. The defendant was proved to be then and to 
ei^^ice tbiu^ have been in possession of the premises in question ever 

H^tSlid" ^"^^® *® ^^^^ ^^ *^- ^' Murless. The writ ol fi. fa. 
fendant. founded on a judgment obtained by Bobert Meade 

against the defendant was put in, and it was proved that 

the 
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the premises in question were levied under it; and a 181 7« 
bill of sale from the sheriff to the lessor of the plaintiff, "~"^ 

Doi dem* 

was put in and proved. . And upon exception taken, Battck 
that a copy of the judgment ought to be produced and Umi 
proved, the case of Doe v. Thorn (a) was cited in an^ 
swer, and the learned Judge over-ruled the objection, 
but reserved the point, and there was a verdict for the 
plaintiff. 

Moor for the defendant, renewed the objection in the 
last term, upon a motion for a new trial, and quoted 
Gtlb. Evid. 9. that in ejectment upon an elegit, the 
plmntiff must prove the judgment as well as the writ. 
He also objected, that there was no sufficient evidence 
to shew that the term was legally vested in the de- 
fendant 

Lens Seijt and Bcn/ly now shewed cause, and as to 
the last objection they contended, that the recital in the 
indenture of 1814, coupled with the defendant's pos- 
session, was evidence against him, that the interest in 
the term was vested in him as the legal rq)resentative 
of his brother, who derived it fit)m his father. As to 
the other objection, they took this distinction, that where 
the action is brought against the defendant in execution, 
it is enough to produce the writ; aliter if the action be 
against a stranger; in support of which they quoted 
several cases. (6) And they said that the authority 
which the sheriff hath by force of the fi. ia. is complete, 
80 that if he sell under it the sale is good, notwithstand- 

(a) Ante, toI. L 4S5. 

(6) BrUton ▼. CUe, &alk, 409. Lake ▼• BOlertf 1 Ld, Ra^m, 759. Mar- 
Hn ▼• Podger, 5 Burr, S632. H^finmn T. PUi, 8 Etp. N* P. C 91. 

ing 
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1817.^ ing the judgment be reversed {a) ; but it is otherwise of 

a sale under a capias vtlagatum^ or delivery upon ele- 

BATnif git. Wherefore they concluded that in tlie present 

MuftLMt. case the sale under the writ was a sufficient title to the 

plaintiff's lessor. 



Moor^ contra, argued, that the plaintiff could only 
cover upon the strength of his own title, and, therefore^ 
was bound to shew that the term seized and sold by the 
sheriff was legally vested in the defendant ; for of what- 
ever force the writ might be in other respects, it surely 
could not authorise the sheriff to transfer any other than 
the defendant's property. Now possession is properly 
evidence of a fee, which cannot be taken under ajf.^*, 
and the defendant might well be the legal personal re- 
presentative of his brother, as recited in the deed, or 
even his executor, or administrator, and yet not have 
the term, because he would not as such represent his 
father, from whom the term was derived; and if he had 
not the legal but only an equitable interest, this would 
not be seizable under this writ(&) As to the other 
point, he said that this difference would be found in 
all the cases cited, viz. that the defendant in execution 
was plaintiff, and the sheriff or his vendee was defend- 
ant; and the doctrine laid down in those cases as to 
proof, was referable to that particular position of the 
parties to the suit. 

Lord Ellenborougu C. J. The defendant being in 
possession, the law will refer that possession to a right- 

(a) 2>ycr,36S. pL 24. Jibe's caie, 5Rep.90h. Manning* % otatp 
8 Rep, 9& Goodyen ▼• Jnoe, Cro, J. 846. 
(6) Scott T. iSScMy, 8 Son, 467. Swrden ▼• rennmfy, 5 Ath. 789. 

fill 
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ful rather than to a wrongful title ; and there is a course 1817* 
through which that title may be lawfully derived, viz. y. , 
by supposing the defendant to be privy to the term Batt«k 

against 

granted to his father. Now it appears, by a recital in MoaLiia. 
one of the conveyances to which the defendant is party, 
that he is the legal personal representative of his brother, 
who was administrator to the father ; whence it may be 
presumed, as against hiro, either that he obtained ad- 
ministration de bonis non to his father, after the brother's 
decease, or that he took the term by assignment from his 
brother. The defendant, then, being in possession, 
under an apparently legal title, and the term having 
been seized and sold under a fi. fa. against him, the re- 
maining question is, whether it is sufficient for the vendee, 
in an action to recover possession from him, to shew the 
writ only, or whether he must also prove the judgment. 
A distinction seems to have been taken in former cases, 
that where the litigating party is the party against whom 
the judgment has passed, it is not necessary, as in the cas9 
of a stranger, to shew more than the writ. The writ is , 
primd facie evidence of a judgment to which the party 
litigant being privy might have complained of it to the 
Court if wrongful ; but not having so done, it must be 
taken as good against him. 

Bayley J. I am of the same opinion. One objection 
is, that the term which it appears was granted to the 
defendant's father was not shewn to have become vested 
in the defendant ; but I take it that possession was p'imd 
facie evidence against the defendant that the interest in 
the term had become vested in him. If his possession 
were referable to some other title, it was for him to shew 
it, for this must be a matter lying within his knowledge. 

Vol. Vi. I As 
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DoM dem. 
Battiv 

agitmsi 



As the evidence now stands, there is, I think, a primi 
facie case, that the defendant was in as assignee/ The 
next question is, whether the plaintiff was bound to pro- 
duce a copy of the judgment. Now the cases oC Ltake 
v. Billers and Martin v. Podger give the rule, that where 
the action is brought by the person against whom the 
fi. fa. issued, it is not necessary for the sheriff to, produce 
a copy of the judgment, but that it is otherwise where 
the action is brought by a stranger ; and the reason for 
this seems to be, because the party against whom the 
judgment has passed might have applied to set it aside^ 
if there were error attending it ; and if he omit to da 
30, it is presumed, froi^ his acquiescence, that the judg- 
ment is nght. Now taking this to be the rule, it ap- 
plies, as it seems to me, as well to a case where the 
vendee of the sheriff is a party, as where it is the sheriff 
himself, and where be is plaintiff as well as where he ia 
defendant. 



HoLROYD J. (a) I am also of the same opinion. By 
the conveyance in 1814, the defendant professed to as- 
sign some interest, which he held as the l^al personal 
representative of his brother ; and his being in posses- 
sion of the premises in question would, as it seems to 
' roe, be evidence to charge him as assignee. Upon the 
other point; as this was an execution against the defend- 
ant himself^ he might have come to set it aside, if there 
bad not been an available judgment to support it; in such 
a case, therefore, I take it to be settled, that the writ 
alone is sufficient title to a bondjlde purchaser. 

Rule discharged. 



(o) Jbbott J. left the court pendiDg the argument. 
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1817. 



Birch against Gibbs and Another. Friday, 

February 7th. 

IN covenant the plaintiff declared that by indenture he Whe« plaintiff 
'^ " declared in coj 

dembed to the defendants certain lands and premises Tenant on a de- 

mise of UmtU, 

in the said indenture more particularly mentioned and and the demise 

• . 1 was c^ all that 

described, and assigned for breach the permitting the piece or pared 
boundaries adjoining the premises to be injured and un- ^^!^l^^ cm- 
dermined, and also the taking away, at the end of the J^^^^, 
term, part of a brick-kiln belonging to the premises ; ^^^ ***^ **"? 
and upon non est factum^ the indenture being produced ance, for one 
at the trial before Park J. at the last Bristol assizes, it fy the term 
appeared to be a demise of all that piece or parcel of 
ffround and premis^Sy containitig by estimation about one 
acre» Whereupon it was objected that there was a vari- ^ 

ance, the demise being of a piece of ground in the sin- 
gular, whereas the plaintiff had declared on a demise of 
lands in the plural; and for this cause, on the authority > 

of Hoar v. MiU (a), which was cited, the learned Judge 
directed a nonsuit. A rule nisi for setting aside the 
nonsuit having been obtained. 

Lens Seijt. and Gaselee shewed cause, and quoted 
Pool V. Court (6), that in assumpsit it is a variance if the 
assumpsit be laid in consideration of the defendant's 
being tenant to the plaintiff of lands situate in one parish, 
and the lands are situate in that and another parish. 
Also, in Pittv. Green {c) a mis-recital of the name of 
the premises was held fatal. But 

(a) Ante, toLW. p. 47a (6) 4 Taunt, 700. (c) 9EaU, 188. 

I 2 Per 
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18iY. 



Birch 
ainsi 

ZBB8, 



if; 



Per Curiam* Lands is a word of general import, 
and means the same thing as land ; and however you 
may subdivide any poition of it, still it is capable of 
being denominated lands; for by this term in common 
parlance is not meant a plurality of pieces ; one piece 
will satisfy the term ; and herein it differs from the word 
houses. 



Pell Serjt was to have argued for the rule. 

Rule absolute. 



February 10th. 

Tbejoiisdic- 
tion of justices 
under the 
55 G, 5. c.llJ. 
upon an in- 
formation for 
selling ale, &c. 
by retail with- 
om a licence, 
is not taken 
away by 48 G. 3. 
c. 145, 



The King against Drake an3 Another, 



TJPON a rule nisi for a mandamus to Dr. Drake and 
another, two justices for the county of Lancaster^ 
to receive the information and complaint of one Horton^ 
who prosecutes as well for the poor, &c., as for himself^ 
against J". Diggle for selling ale and beer by retail with- 
out being duly licensed, and to proceed to hear anc^ 
adjudge thereon ; the question was, whether the justices 
had jurisdiction ; and the Court enlarged the rule on 
the last day of last term, directing a case to be stated 
for their opinion upon that point, which case was stated 
as follows : 

The informations exhibited by the prosecutor were 
founded on the statute 35 6. 3. c. 113. s. 1., which im- 
poses a penalty of 20/. on any person selling ale or beer, 
or any other exciseable liquors, by retail in his, her, or 
their house, out-house or yard, garden, orchard, or 
other place, without being duly licensed so to do. The 
second section gives jurisdiction to one or more justice 

or 



DaAKB» 
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or justices of the peace of the county, riding, division, 1817* 
or place where such offence shall be committed, to hear ^ _ 
and. determine the same in a summary way. The S!^^ 
seventeenth section provides, that the prohibition shall 
not extend to persons selling ale or beer in booths, or 
other places, at the time and place of holding any law- 
ful and accustomed fain 

The justices contend that their jurisdiction is taken 
away by die statutes 48 G. S« c, 143. s» 5., and 46 G. 3. 
C.112. ^.1.; the prosecutor contends that the juris- 
diction of the justices is not affected by these statutes, 
the provisions of the 35 G. 3. c. 113. not being made for 
the protection of the revenue merely, but as regulations of 
general police, and that, at all events, the subsequent 
statutes do not extend to an ofience committed where 
this was. (a) 

The question for the opinion of the Court is, whether 
the jurisdiction of the justices under the stat 35 G. 3. 
c. 113., is or is not taken away by any subsequent 
statute. If the Court should be of opinion that it is not 
laken away, the rule to be made absolute ; if the Court 
should be of opinion that it is taken away, the rule to 
be discharged. 

. Thisr case was argued on Saturday the 8th instant, by 
Parke against the rule, and by J. Williams in support 
of it 

Cur. adv. vuli. 

Lord Ellenborough C. J. . On this day delivered 
the judgment of the Court. In the case of The King r. 

{a) The information against Diggle was for selling ale and beer bj 
retail at Bagdate within a certain booth, shed, or other structure, then and 
Ibere standiDg uied and occupied by him, without a licence. 

I 3 Br.Drakef 
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1817* Dr.Drdke^ which was before the Court on Satwrdtof 
,_^ last, the Court intimated an opinion that the mandamus 

ogqUiMt oQffht to go ; but on account of the importance of the 
consequences to the individuals who were the immediate 
objects of it, seeing that^ in case the Court should not 
put a proper construction upon these acts, they would be 
exposing the magistrates to actions of trespass (to which 
it is much to be desired they should not be exposed, 
unless the Court were satisfied they ought to take cog- 
nizance of this subject), the Court took time to consider 
of the matter, and having looked into it, they are of 
opinion that the mandamus ought to go. It is a man- 
damus founded upon the stat of 35 G. S., which subjects 
to a penalty of 20/. any person who shall sell beer by 
retail without being duly licensed so to do; and the 
question is, what is the licence which the person ought 
to have in order to satisfy the words of the act, ^^ being 
duly licensed." It has been contended, and we think 
properly, that he ought to be furnished with two 
• licences ; first, a licence from the magistrates necessary to 

authorise a person to keep an alehouse or place qf 
public resort ; and likewise an excise licence or autho- 
rity for the sale of exciseable articles. The question is, 
what was the licence which, at the time of passing this 
act of the S5 G. 3., was necessary. A licence was ne- 
cessary not only for the purpose of the revenue, but a 
licence had been from the earliest times necessary to be 
given by the magistrates, part of whose jurisdiction and 
authority it was to grant such licence. This act passed 
in the year 1795. There was a case before the Court in 
the year 1790, The King v. Dawnes^ which was not cited 
in the argument, but which we have looked into since^ in 
which it was solemnly held, on much discussion, thiit tho 

licence 
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licence of the magi3trates was necessary to be united with 1 8 1 ?• 
the spirit licence, which was the licence in that case, and _^ 
diat it was essential to a person's being considered as agairut 
duly licensed to have that licence from the magistrates* 
That was the case of The King v. Dffames which occurred 
in the year 1790, five years before the act in question. 
No act whatever passed in the interval between 1790 
and 1795, nor any thing to vary the law as it stood 
when the case of the King v. Dawnes was under con- 
sideration, where the licence of the magistrates was 
thought to be necessary ; nor do we find any thing from 
the year 1795 down to the year 1808 (the 48th of 
G. 3.), when that act passed upon which, as operating 
by way of repeal of the S5th of G. 3., the argument is 
founded. Now so far from repealing the licence which 
was held in the Kit^ v. Daames^ in the year 1790, to 
exist (the licence to which this penal clause in the 35th 
of G. 3. refers), there is in the 48th of G. 3., what was 
commented upon on Saturday^ the provision that the 
commissioners of excise are to grant licences for selling 
,a1e^ and so on, and that persons are to be authorised to 
ke^ a public house in this form ; and then there is the 
form of the magistrates' allowance, as it is called, in the 
margin ; but it is, in fact, in its form a licence by the ma- 
gistrates, authorizing the person to whom it is granted 
to keep a common inn, alehouse, and so on : — ^^ We do 
hereby authorise and empower such a person, at such a 
sign, to keep a common inn, alehouse, or victualling 
house, and to utter and sell in the house in which he 
now dwelleth, and in the premises thereunto belonging, 
and not elsewhere, victuals, and all such excisable li- 
quors as he shall be licensed and empowered to sdl 
under the authority of and permission of any ^:cise li- 

I 4 cence i" 



Baaxe* 
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18 17- cence:" — so that his authority which emanates from the 
~'^~ magistrates and authorises him to keep a public house, 
offdnti authorises him only to keep it for the sale of such 
liquors as he shall be authorised to sell in it under an- 
other licence, which is necessary to give him full autho- 
rity to sell those liquors. The 48th of G. S., therefore, 
so &r from being a repeal of the S5th of G. 3. is a con- 
firmation of it, and recites the very terms in which that 
licence is to be granted by the magistrates. Much argu- 
ment has been built upon the stamp ; it is argued that 
the stamp which used to be affixed to the magistrates' 
licence is taken away, and that the stamp duty is now 
affiled upon the excise licence. But the stamp duty is 
perfectly collateral and unimportant as connected with 
this subject. There is, therefore, the licence of the magi- 
strate, which has existed almost from all time, at least from 
a very remote period of antiquity, which has never been 
taken away, which was recognised by the Court in the 
fullest manner in the KiTig v. Dffwnes in the year 1 790, 
which was carried into effect by the S5th of G. S., which 
act requires a person to be duly licensed, and no alter- 
ation as to what is duly licensed having taken place 
since the year 1795. But the act of 48 G.3. having 
furnished an interpretation of the act of 35 G. 3., and 
carried it into fuller effect by stating what shall be the 
very terms of the licence of the magistrates, how can it 
be considered that the licence of the magistrates is 
wholly unnecessary? That is negatived botli by the 
language of all these statutes, and the express inference 
from the authority of the case, I have referred to, of the 
King V. Downes, We, therefore, think there can be no 
doubt that in order to constitute a due licensing, there 
must concur the licence of the magistrates, and that the 

persons 
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persons here having no such licence, the magistrates 1817. 

ought to receive the informations and to proceed upon ^ 

them in the manner prayed by this rule. agama 

' Rule absolute. 



Rede against Farr. Monday, 

February lOlh, 

T\EBT on bond dated 7th December 181d> in the Apnmioina 

"^"^ , - - letse for yearly • 

penal sum of 6000/., and the plaintiff set forth the (whereby the 
condition, whereby (after reciting that he^ by indenture [l^adaj^ertain 
bearing even date with the bond, had demised to James how«ofl^Ior') 
Ctiddon certain lands and tithes situate at Letkerifigham ^/l^ ^^K 
and HoOj in the county of SuffbUc^ for twelve years from ^^^ ^^ 
the 1 1th of October then last, at the yearly rent of 532/., whereon it is 

reterredy (al- 

payable upon the 11th of October in every year; and though not de- 
that the defendant and Eobert FiskCf in order to secure leue thaU be 
to the plaintiff the regular payment of the said rent, had ^ethTlMie 
agreed to enter into the said bond), it was conditioned J'^^byrLlan 
that if CuddoTif or the defendant, or Fiske should pay ^^^^^f 
the said rent at the day and place named in the said in- fnty days al. 

lowed for pay- 

denture, the bond should be void ; and the plaintiff ment ; and in 

debt by lessor 

assigned for breach, the nonpayment by Cuddony or the on bond giTen 

bv lessfifi and 

defendant, or Fiske, of the said rent at tlie day and defendant in a 
place; and that on the 11th of October 1815, 182A 7s.f ditionS'for*'"* 
parcel of one year's rent (the residue being satisfied}^ ronTat^Uie^Awf 

was in arrear. jnd place men- 

tioned in said 

The defendant craved oyer of the indenture, whereby !«»«» pontiff 

" may assign for 

the said rent was reserved payable as aforesaid to the breach, non. 

payment of 

plaintiff at his mansion-house at Bqrrham, ^^ provided al- rent at the day 
ways, and these presents are upon tliis condition, that if out shewing a 
the said yearly rent of 532/., or any part thereof, shall be ^nt.*" 

unpaid 



Fabb. 
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1817« ' unpaid by the space of forty days next after the day or 
time whereon the same is hereinbefore reserved (although 
not demanded), then this demise, and every article^ 
clause, and thing herein contained shall cease, deter- 
mine, and be utterly void to all intents and purposes, 
any thing herein contained to the contrary thereof 
in any wise notwithstanding;" and Cuddon cove- 
nanted to pay the said rent at the time and place ap- 
pointed, and according to the true intent of the said 
indenture. Whereupon the defendant pleaded that after 
the making of the indenture,^ and before the commence- 
ment of this suit, and before the 11th October 1815, to 
wit, on the 11th October 1814, 432/^ parcel of the said 
rent aforesaid for one year then elapsed, became due, 
and remained unpaid by the space of forty days and 
more, to wit, for the space of fifty days next after the day 
whereon the rent was reserved, whereby the said in- 
denture, and every article, clause, and thing therein 
contained, as also the said bond, ceased, determined, 
and became void; and that afterwards Cuddon gave 
notice to the defendant not to pay the plaintiff any rent 
under the lease. 

Replication that Cuddon fraudulently and without 
the consent, and against the will of the plaintiff with- 
held from him the said arrears of rent by the space 
of forty days, and upwards, next after the 11th of 
OckJfer 1814, for the purpose thereby, as far as in 
him lay, of making the lease void ; but that the plain- 
tiff never did in any way assent thereto, or re-enter on 
the said demised premises, or do any act to make void 
the said demise, or to enforce or confirm the said sup- 
posed forfeiture ; and that Cuddon hath since paid, and 
the plaintiff hath accepted the said arrears of rent; 
and that Cuddon since the supposed forfeiture accrued, 

to 
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to wit, on the 12th of October 1815, paid to the plaintiff, ISI% 
and he accepted from Cuddonj subsequent rent, to wit, 
3492. ls&, remainder of the smn of 5S2^ for one yearns 
rent accrued to the plaintiff on the 11th of October 1815, 
and that after the 11th of October 1814, and after the 
expiration of forty days then next following and con- 
tinually hitherto, Cuddon hath held and enjoyed, and 
still holds and enjoys the demised premises under and 
by virtue of the said demise. 

Demurrer assigning for cause that the plainti£^ in his 
replication, attempts to put several and distmet matters 
in issue, and matter wholly immateriaL Joinder. 

Giffbrdj who argued on Friday last in support of the 
demurrer, did not address himself to the replication, 
which seemed, as agreed on both sides, to be multifiurioua 
and bad, but he took exception to the declaration, that 
the pluntiff had not laid any d^siand of the rent, without 
which, more eq>ecially where a sure^ is concerned, a 
penalty is not forfeited (a) So in the case of re-entry, 
or a nomine ptefUB. (&) Sdly. He argued in support of 
the plea, that the lease was void immediately upon non- 
payment of the rent for forty days. And he took a dis- 
tinction between a proviso for re-oitry in a lease for 
years, and a proviso that the lease shall be void ; that in 
die one case an entry is requured to determine the lease, 
but not in the other ; aUter of a condition annexed to 
an estate of frediold, for there, though the condition be 
diat the estate shall cease or be void, yet is an entry 

(a) Sir S. GrManCn caw. Hob. 8S. 1 Rail. Jhr. 46a pL 10. IX 
^^eceot ▼. Skerth On. EHm. SSS. Chapman ▼• Chapman, Cn. Car, 76. 

(6) MowuVb caw, 7 Bep* 28 A. woood rtsolutioiu Omen, 111* per 
t^tpham C» J« 

necessary. 



Pabb. 
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1817. necessary, because an estate of freehold cannot begin 
" nor end without ceremony, {a) And a lease which is 

iMomji ipso facto void by the breach of the condition, cannot 
be made good by any acceptance afterwards (6); much 
less can this lease be set up where nothing subsequent 
has been done to give a colour to it, and where the 
defendant being only a surety, it is enough for him to 
shew that the lease has by the contract of the lessor 
himself, become void. 

The Court adjourned the hearing of the argument on 
the other side; and now, when Richardson for tlie plain- 
tifi^ was about to address the Court, 

,. Lord Ellenborough C.J. delivered judgment. . The 
Court have looked mto the cases and authorities cited, 
and are of opinion, that the proviso does not vacate the 
lease entirely, although it does as against the lessee. It 
does not follow, even where leases are vacated by act 
of parliament, as bishop's leases, or leases made with- 
out the consent of dean and chapter, that they may not 
be enforced by persons who are not privy or acting in 

contravention of any law. In this case, as to this pro- 
viso, it would be contrary to an universal principle of 
law, that a party shall never take advantage of his own 
wrong, if we were to hold that a lease, which in terms 
is a lease for twelve years, should be a lease determin- 
able at the will and pleasure of the lessee ; and that a 
lessee by not paying his rent should be at liberty to say 
that the lease is void. On this principle, even if it were 

(a) Co. Xt^/. 214 6. 

(6) Sir MoyU Finch's case, Cro. Eli». 220. S, C. Moor, 29 h JFVn- 
nara*% case, 5 Kep, 64. 6. 1 RoU, Abr, 475. pU 3. Ibid. 476. pi. 2. 

not 
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not borne out so strongly as it is by the current of 1817« 
authorities, it would be sufficient to hold that the lease „ 

Ride 

was only void as against the lessee, not against the egahui ^ 
lessor. In Co. Litt. 206. b. it is laid down : <^ If a man 
make a feoffinent in fee, upon condition that the fepffeet 
shall re-infeoff him before such a day, and before the 
day the feoffor disseise the feoffee, and hold him out by 
force until the day be past, the state of the feoffee is 
absolute ; for the feoffor is the cause wherefore the con- 
dition cannot be performed, and therefore shall never 
take advantage for non-performance thereof. And so 
it is if ^. be bound to B, that «/. 5. shall marry Jane G. 
before such a day, and before the day B. marry with 
Jane^ he shall never take advantage of the bond, for 
that he himself is the mean that the condition - could 
never be performed. And this is regularly true in all 
cases." If that be a principle of law, that a party shall 
not take advantage of his own wrong, then a lessee shall 
not avail himself of his own act to vacate his lease. 
As to a demand, we do not think that any was necessary, 
inasmuch as the rent was to be paid at the house of the 
lessor. What sort of a demand can the lessor make 
at his house if the lessee is absent? This objection, there- 
fore, cannot apply to a case where time and place for 
payment of the rent are thus fixed by the instrument' 
On these grounds we are of opinion, that there ought 
to be judgment for the plaintiff, {a) 

(a) If A. be bound by obUgation to B. that the son of A* shall senre 
B, for seven yean, if B,, take him, and aAer, within the term, command 
him to be gone from him, the obligation is pot forfeited. 22 Ed, 4. 26. 
{Vin. Conditim, Q. c.) 

So where the condition of an obligation was, that the obligor should 
surrender a certain copyhold, and also should suffer the obligee and his 
heirs peaceably to enjoy the land without interruption of any one ; the 

obligee 
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181 7« flUig^e entered, and after, on noo-payment of rent, the lord eticted him 
according to the custom : Hehl, no breach, because it was the act of 
the plaintiff himielf. 

So if a thing to be performed bj a condition cannot be perfonned witb^ 
out the pretence of the obligee, his absence shall excuse ; as to mako 
feoffinent to the obligee, if he be not present, performance is excused. 
19 R. 4. as. (Vm. CMBlimf TJ. e.) 

See also Zhe ?« Banda, 4 J^om. 4: -^^^ ^1* 




^ondoj^ Jeffeuy ogcunst M'Taggart. 

JMnmrjflOliu ^ 



A trustee under 
the54a& 



A SSUMPSIT brought by Jeffery as trustee of the 
c 197. (Seoidk sequestered estate of one Mackenzie, a bankrupt in 

bankrupt act) 

cannot sue in Scotlandy against the defendant (a merchant resident in 

his own name ^ i i^ i i* 

Ibr a choee la London\ to recover the balance of an account due to 

the estate of the bankrupt. The defendant had paid to 
the phintLB^ as such trustee, part of the account. 

At the trial before Lord EUehborough C. J.» at the 
sittings in this term, it was objected that the stat 54G.3, 
c. 137* upon which the plaintiff's authority was founded^ 
did not enable him to sue for this balance, it being a 
mere chose in action, which by the law of England is 
not assignable, and so was not transferred by the act; 
and his Lordship being of this opinion, directed a 
nonsuit. 



Scarlett now moved to set aside the nonsuit, and he 
referred to sect. 26., whereby so soon as the nomination 
of the trustee is confirmed, he shall then have a right to 
call for and take into his custody, all books, accounts^ 
Touchers of debt, securities and other papers and docu- 
ments rdative to the estate, or to the afiairs of the 

bankrupt, 
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bankrupt, and to account with and discharge the interim IS 17* 
manager, and likewise to take such legal steps as may 
be effectual for recovering possession of the estate and ogamMi 
effects, wherever situate ; and by sect 29. the court is 
to ordain the bankrupt to execute and deliver proper 
deeds of conveyance or assignment of his whole estate 
and effects, and in all events, whether such deed be ex- 
ecuted or not, the whole estate and effects, of whatever 
kind, and wherever situate (in so &r as may be con- 
sistent with the laws of other countries, when the effects 
are out of Scotland)^ shall be deemed and held to be 
vested in the trustee, for behoof of the creditors, and 
the Court shall declare every right, title, and interest, 
which was formerly in the bankrupt, to be now in the 
trustee, for the purposes aforesaid. Whereupon he 
contended that the act was in its language comprehensive 
enough to pass a chose in action. 

Lord Ellenbobough C.J. I have looked into the 
statute with great anxiety, because this is a question of 
considerable moment, and it came upon me at the time 
by surprise ; but I cannot find any words conveying to 
the plaintiff a right of suit. The utmost extent to which 
the language of the act can be carried, is to a right of 
property. What may have been the intention of those 
who framed the act I will not say ; but it is certain that 
the act contains no expressions large enough to convey 
the right contended for. I take it for granted that the 
framer of the act was aware of the law of England 
touching the assignment of a chose in action ; I cannot, 
therefore, suppose that the legislature had a larger ob- 
ject in view than what they have accomplished. 

Abbott 
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1817. 



Jsmar 

againsi 

BTTaooait. 



Abbott J. We cannot but notice the proviso in the 
29th section, " in so far as may be consistent with the 
laws of other countries when the effects are out of 
ScoilancL" 



Pier Curiam^ 



Rule refused. 



February 11th. 



Upon ATowry 
forimtesmade 
on plaintifis* 
lands under 
50 <?. 9. c 47. 
(local and per- 
aonal) where 
plaintifis were 
nonsuited, it 
was held that 
defendant was 
not entitled to 
a writ of en- 
quiry of da- 
mage% the act 
only giTlng 
treble costs. 



GoTOBED and Another against Wool and 

Others. 

"DEPLEVIN. Avowry and cognizance under the stat. 
50 G. 3. c. 47« (Local and Personal) that the goods 
were taken as a distress for rates made by the com- 
missionersy under the said act, on certain fee lands m 
the occupation of the plaintiffs. The plaintiffs pleaded 
in bar, and issue having been joined thereon, notice of 
trial was given, and the cause came on for trial at the 
last Cambridgeshire assizes, when the plaintiffs not ap- 
pearing, were nonsuited; and the jury did not assess 
damages, &c. It was moved in the last term, on 
behalf of the defendants, on the authority of Ddoell 
v. Marshall (a), that a writ of inquiry should issue to 
ascertain tlie amount of the rates and fees mentioned in 
the avowries and cognizances, &c., the value of the dis- 
tress, and to assess the damages. i 



Blosset SerjU and Storks^ /who now shewed cause, re- 
ferred to sect. 37., which enacts that, " If the plaintiff shall 
be nonsuited, the avowant shall recover treble costs, for 



(a) 3 BL Bep. 921. & C. 3 WiU, 442. 



which 
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which he shall have the like remedy as where costs by 18 17. 
law are awarded.'^ And they said that at common law <— — ^ 

OOTOBID 

no damages or costs were recoverable by a defendant in agadut 

Wool. 



replevin, but these were given by the 7 H. 8. c. 4. & S« 
and 2lH.8,c.l9. 5.3., and they extend only to customs 
and services, damage feasant, or to other rent, but not to 
an avowry ibr an amerciament by a court-leet (a), or for 
a nomine poTuSi and, therefore, if in such cases damages 
were given, the judgment would be reversed, (i) As to 
the authority cited cantrd^ it is observable that the 
43 Eltz* c. 2. s. 19. gives treble damages as well as costs, 
and also a writ of enquiry to assess them, so that it is 
very distinguishable from the present; and Hun^et/s v. 
Mi$dale{c\ where the writ was also allowed, was an 
avowry for damage feasant But here the act gives 
nothing more than treble costs. 

The Court here interposed, by enquiring of Scarlett, 
(who was in support of the rule,) if he could shew that 
the defendants were entitled to damages, for unless that 
were the case, this rule could not succeed ; and Scarlett 
being unable to maintain this, the Court discharged the 
rule. 

(a) Porter ▼• Gratfp Cro, JStk,BOUf contn Cro, J, 520. 

(b) AA N. P. 57. 
(p) Cmberb.lU 
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CASES IN HILARY TERM. 



i!a!t% 11th. '^® ^'^® against The Inhabitants of St. John 

the Baptist, Margate. 



Upon indict- 
ment for not 
repairing a 
highway, re- 
moTed by the 
prosecutor, if 
the Judge at 
ITiti Prius cer- 
tify that the 
defence was 
frivolous, the 
prosecutor shall 
have his costs, 
notwithstand- 
ing the defend- 
ant hath ob- 
tained a rule 
nisi to arrest 
the judgment. 



^HE defendants were indicted at the Dover sessions 
for not repairing a highway, which indictment was 
removed into this Court by the prosecutor, and tried 
before Lord EUenborough C. J. at the last Kent assizes^ 
when his Lordship certified that the defence was firi« 
volous. Afterwards the prosecutor obtained a side-bar 
rule to tax the costs, and the defendants also obtained a 
rule nisi for arresting the judgment. And it was moved 
on a former day in this term to discharge the side-bar 
rule, because of the rule for arresting the judgment. 

Marryat^ Gumey, KnatdeSi and Espinasse^ who shewed 
cause against the rule for discharging the side-bar rule, 
quoted the 13 G.S. c. 78. s. 64., which empowers ^^ the 
Court before whom any indictment shall be tried for not 
repairing highways, to award costs to the prosecutor, to 
be paid by the persons indicted, if it shall appear to the 
said Court that the defence made was frivolous ;*' whence 
they argued that the awarding of costs was entirely col- 
lateral to the judgment, so that if judgment should be 
arrested, nevertheless costs must be paid. And although 
it has been held that costs cannot be taxed for the pro- 
secutor under the stat 5 W» Sf M. if judgment be 
arrested, that is because the statute only gives costs if 
the defendant be convicted {a) ; but where the defendant 
after verdict against him, died before the day in bank, 
so that no judgment could be entered up, yet costs were 



(a) Re9 ¥• Turner, 15 East, 571. 



allowed. 
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iBllDWed»(a) And it has been adjudged upon the statute 1817. 

now in question, that the Judge at 'Sisi Prius^ and not -j^lTKiNa 

this Court, is the ^ro^r forum for the awarding of costs, ^^^^-^ 

and that this may be done by the Judge's certifying. (6) •nts of 

ChiUjf contra, argued that *^ the Couit before whom 
any indictment shall be tried," meant the Court in which 
it should be e£fectually tried, that is, in which the issue 
should finally be brought to judgment; which inter- 
pretation of the words he said was a very reasonable 
and probable one, considering that the legislature must 
have contemplated that the great majority of these in- 
dictments would be tried at the qiiarter sessions, and in 
the courts below, where judgment would also pass. 

Lord Ellenborough C. J. The act says, ^* If it 
shall appear to the said Court (L e. the Court before 
whom any indictment shall be tried) that the defence 
made was frivolous ;" it therefore puts an instance from 
which it may easily be understood that the Court in- 
tended was the Judge before whom the issue was to be 
tried. Here it appeared to the Judge that the defence 
was frivolous, and he has certified accordingly, which is 
tantamount to awarding costs ; for the Judge at Nisi 
Pritis cannot strictly adjudge them ; that must be done^ 
as here moved, by a collateral act. 

Bayley J. The function of the Judge at Nisi Pritis 
in this respect is similar to that of an arbitrator, who 
awards costs, and then the Court proceed upon that 

{d) Rav. Fmmore, B T. R. 409. 

(6] Rex ▼. Chaddtrtim, 5 T. R* 272. Rex f . 0ift<m, 6 7. R. 344. 

K 2 award. 
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The Kino 
agaimt 

Hie Inhabit- 
antsof 

Sir. John the 
B|ipti(i^ 



award. The Judge before whom this indictmept was 
tried, has certified that the defence was frivolous, or, ia 
other words, that the defendant ought to pay the costs. 
What power does the act give to this Court to control 
the award of the Judge ; these costs are unconnected 
with the fate of the judgment, and are not xpade de- 
pendent on it Nor is there any hardship iu this upon 
the defendant, because he might have objected be&re 
trial, in respect of a matter which would go in arrest 
of judgment) and thereby have avoided the expeoce of 
a trial. 



Abbott J. The act, as it seems to me, means a, trial 
at the assizes or sessions, or at Nisi Prius, upon removal 
of the indictment, as the case may be; and it em- 
powers the Court where trial is had either to award costs 
to the prosecutor or to the person indicted, according as 
it shall appear to the Court on the one band that the 
prosecution was vexatious, or on the other that the de- 
fence was frivolous. 



HoLROYD J. I am of the same opinion. If the ob- 
jection now pending upon the rule for arresiting judg- 
ment, which is made the ground for setting aside the 
rule for taxing the costs, had come earlier, as it might 
have done, it would have saved, if the objection be well 
founded, the prosecutor from the expence of going to 
trial where it appears the defence was frivolous. There- 
fore, whether the objection be good or not, it is reason- 
able that the prosecutor should have his costs, because * 
the expence of a trial, to which there has been a fri- 
volous defence, has been occasioned to him by the de« ' 
fendants not taking the objection on demurrer. 

Rule discharged. 
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Goodwin against Lugar. wednetday, 

^^ February 12I&U 

UPON a Kufa. .quare esteadicmem non^ the defendant Upon ■ rule to 
appear to a 

in error on Saturday the 1st of February gave a uxrefaaxu 
rule to appear; and on default being made, at the ex- oLem, wm, 
piration of four days, including Sunday^ signed judg- g^^ntermedi- 
ment. It was moved by Spankie to set aside this JJ^bajJ^jfoned 
judgment for irregularity; and ParJce^ who now shewed r^^lL^'^^hicE 
cause, admitted that upon rules for judgment, Sunday ^ the plaintiff in 
thoogh it be an intermediate day, is not reckoned; but tobaf«. 
he took a distinction as to this writ, that it was oftly a 
proceeding to compel the plaintiff to assign errors^ and 
therefore the rule here was to be assimilated to a rule to 
declare, in which case Sunday is reckoned as a day un« 
kss it be the last 

But upon reference to the Master, 
AsriiiyiT J. (the only Judge in Court) said it was the 
settled practice upon these rules to exclude Sunday, 

Rule absolute, (a) 

(a) See IFatken r, Beaumont, 11 East, 271* 



Bell against Alexander. ^^IS^'sA 

A SSUMPSIT for goods sold and delivered, and upon ""le ptain^ 

Jla. ' cannot treac it 

m6 money counts. Plea to the tWo first counts plea «s a nut. 
(fer goadk sold) jud^ent re^vered in the court of judgment, lut^ 
excheqtier, and as to the others, paytfient abd satisfac- paUy • fii<r^ 

t S lion. '•*• 



1S4 CASES IN HILARY TERM 

1817* tion. The plaiutiflf having signed judgment as for want 
g^j^j, of a plea, it was moved to set the judgment aside for 
against irregularity. 

Storks shewed cause, on the ground that these were 
sham pleas and merely for delay, which was evidenced 
by their driving the plaintiff in taking issue upon them 
to two distinct modes of trial, they might, therefore, 
properly be treated as nullities; and he cited Penfotdy, 
Haxvkins (a), Drcycott v. Pilkinglon. (J) 



JF. PoUockf contrdj contended that the pleas were 
gular in form, and if the matter were doubtful whether 
they were sham pleas or not, the plaintiff should not 
have signed judgment of himself but should have 
moved the Court for that purpose, (c) 

Per Curiam^ unless the inference be irresistible, the 
plaintiff is not at liberty to take upon himself to pro- 
nounce that the plea is a nullity. 

Rule absolute. 



(o) Ante, ToL ii. 606. {b) Ante, vol. ▼. 518. 

(c) Blewiit T. Mandm, 10 Ea$i, 237. 



trednadi^, Phillips ogoinst Bruce and Others, 

Hie i>i«ntiff A SSUMPSIT. The four first counts were on four 

may ngn jac^« "^"^ . .n t* % 

DMnt M for bills of exchange, the first of them bearing date 

if the ^<« be *^* ^f ^^y 1® 1^> »»^ *te Others after that date^ and the 
gjjW*«J>m four last were money counts. 

Plea 
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Plea as to 10002., part of the sums in the four kst 1817« 

counts, non assumpsenmti and as to the promises in the 

four first counts, that plaintiff on the 14th otMarck^ in agaiiui 

Bsuob 

the 56 6. d., in the mayor^s court, filed his bill in' a plea 
of debt agunst the defendants for 400/L, and taliterpro* 
eessunif that on the 1st of April it was ordered that the 
defendants should, pay 400;. into court, and that the^ 
accordingly paid the same, which on the 2d of jfyril 
the phuntiff accepted, with taxed costs, in discharge of 
the action, and concluded with a verification* And as 
to 800/., residue of the sums in the four last counts^ 
that the plaintiff in Easter term 56 6. 3. impleaded de» 
fendants in the exchequer of Irdand in trespass on the 
case on promises to the damage of the phuntiff of 
12,000/. for not performing the very same identical 
promises and undertakings in the last four counts men« 
tioned as to the last mentioned sum, parcel, Slc, and 
iaUter processum^ that plaintiff afterwards, in the same 
Easter term, recovered against defendants 800/. for his 
damages, &c., as by the record, &&, which judgment still 
remains, &c. 

Judgment having been signed as for want of a plea, 
and a rule nisi obtained for setting this judgment aside, 

LaweSf who was against the rule, insisted that it was 
obvious upon the &ce of it that this was a sham plea^ 
and merely for delay ; for as to that part of it which 
relates to the judgment in the mayor's court, the judg- 
ment is prior to the date of the bills on which the cause 
of action arose; and the whole plea is calculated to per- 
plex and to produce diversities of trial upon the several 
issues. And notwithstanding that it was urged by 
Scarlett and Comyg in support of the rule, that the plea 

in 



f«6 
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ia ereiy fMrt of it did m cfifecttendei^ all issue to the coun- 
tiy^ and duit it amounted to accord and satisfaction^ and 
fihoii^ perhi^ it might be exceptionable in point of 
fonn, it was not therefore necessariljF a nullity, yet 



Per Cwiem^ It is a palpable sham plea. A jodg- 
nent recovered before the cause of action aecmed, can 
nearer be in satisfaction of the cause of action, and, be- 
aide^ the whole frame of the plea is manifestly contrived 
to introduce perplexity aiid enhance the costs. The id- 
France doubtkss' must be strong and pregnaiit^ afid 
^mosC icrenstible before the C!ourt will pronounce tlMtt 
a plea is a shasn plea^ and so it is here. And the Court 
adTCfted to Ihe old rule, viz. that coansci should set 
'theis hands to the books dehveved' to the Judges, i^i^bidh 
was aoaiently so ordered, that the Court might sol be 
' tsouUed with firivoloas pleas. 

Rule disdmrged^ {d) 

.. (a) See Pierce w, JBlake^ Salk5lS» TbUL, AnxnuBll^ Stiomoiu ▼. 



February I20i. 



Day against The Signer of Writs. 



ThtSihXo. THE Attomey^generai. appeared in the last term 
holiday at Uie ' agai^t this rule^ which cdled on the signer of writs 
Signer of Wriu ^ shew cause why he refused to sign at writ of attaoh- 
J^»«*«*^ ment on the Sth of November^ and why he should not 

pay the costs^ And the reason assigned for this re&Bal 
was,' that the 5th of Naoember was a holiday establidied 
by the act S Jaci 1. c« 1., arid that it had beeii constantly 
kept as such by his predecessors in office, although^ on 
( particular 
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I 

ptrticQkr occasions, exceptions had been made. The 16 IT* 
Attorney-general referred to a case which was before 
the Court oi C. P. yesterday, in which he said that .^'Vb^ 
upon a similar rule against the seal^ of the writs, the Wmi. 
Court discharged it with costs, referring the party to 
his action if there were any good cause of comfJaint* 
And he distinguished the present from the case of 
Sparratx) v. Cooper {a\ because there the officer had 
e x a ct ed an extra fee for opening the seal. 

BdUanh/ney in support of the rule, observed, that it 
had beoi stated by BlacJcstone J. in Sparrxm ▼• Cooper^ 
that theild are only three allowed holydays, viz. Candle^ 
fnusj The Ascensionj and jSS^. John the Baptieif and he 
cited PiUer v. Croome. {b) 

The Court after observing that it was net staited 
negatively that the application to the office was not 
made during the time of divine service, said that as this 
was a matter which regarded the general practice of the 
courts in Westminsier Hatt^ it was desirable to ocmfer 
with the other Judges before they pronounced judg- 
ment. 

Cur. adv. vutt. 

Lord Ellbnborou&h C. J. on this day delivered 
judgment. This was a rule which was argued in the 
last term, calling upon the signer of the writs to shew 
cause why he rdused to sign an attachment of pri- 
vilege on the 5th 6lNovemher: and why he shoidd not pay 
the costs. The stat S Jac. \. c. 1. 5. 2., requires <^ that 

(a) Bla4*. Rep, 1314. (6) 7 7. JR. 556. 

all 
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181 7« all persons inhabiting within the realm of England shall 
always upon that day diligently resort to the parish 
chorch or chapel accustomed, or to some usual church 



TkB SiftiMT of 

Writ!. or chapel where the morning prayer shall be used, and 
then and there abide orderly and soberly during the 
time of prayer.^ By this statute^ therefore, the sub- 
jects of the realm generally are only required to be pre> 
sent at morning prayer, on the 5th of November. The 
privilege of the officer then is this, that as he cannot be 
attending at both places at the same time, his absence 
from office shall be allowed to him during the period of 
morning service; he cannot, however, claim any ex- 
traordinary fee for n^lecting the statutable duty, in 
&vour of any particular suitor. In this case it does not 
appear that any particular fee was claimed, and the rule 
does not, like the rule in iFi]ggt;i5v.^{ffiV, 2BLBepAlS6^ 
call upon the officer to reimburse the plaintiff his da- 
mages, which the G)urt thought was not the proper 
subject of a summary application. Nor does this rule^ 
as in Sparraw v* Cooper^ seek to have refunded any 
extraordinary fee which the officer has exacted for seal- 
ing the writ on this particular day. The above case^ in- 
deed, related to jS^. Bamabaf day, as to which it does not 
appear how it ever came to be considered as a holyday, 
for there is no mention of saints' days in the statute, 
unless it was by rea9on of its having been in the earlier 
part of the reign of Geotge the Second, the day on which 
the King^s accession fell. This case relates to the 5th 
of November^ which is recognised^ as before mentioned 
by the statute, as a holyday for a certain portion of the 
day, viz. during divine service in the morning, which 
the officer ought to be attending; and as he cannot 

fidrly 
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taixlj be expected at both places at the same timet where 181.7* 
two duties conflict^ the lesser must give way^ and con- 
sequently he must be exempted from the perforpiance ^gnnu 
of it. In this case I have already observed^ that no wST 
sum of money was exacted as a fee for the performance 
of the duty, therefore there is nothing for the rule to 
operate upon as to costs ; it is not usual to allow them» 
when nothing in the shape of dvil or criminal justice is 
prayed. The Court, therefore, think that thi^ rule 
ou^t to be discharged without costs. 



MaITLAND against MaZAREDO. nredmn^ 



TUDGMENT was recovered in Hilary term,^ and a A writ of • 

V . altfaoiighbaU 

writ of error sued out in the vacation, and bail put thereto do not 
in and excepted to^ but did not justify. Before the day imie ibr not 
for their justifying, the defendant was surrendered in ^^°^ ez- 
discharge of his bail ; and in this term moved for his *^^"* 
discharge, by reason that he was supersedeable, not 
having been charged in execution within two terms next 
after such surrender. 

Scarlett and F. Pollock shewed cause, and denied that 
the defendant was supersedeable, within the meaning of 
the rule H. 26 G. 3. (a), inasmuch as a writ of error was 
depending, although the defendant had neglected to com- 
plete his bail thereto ; wherefore it was unnecessary for 
the plaintiff to proceed to charge him in execution. 

(a) flee alio BMg. T. 2 Gto* 1. 

LHtledide 
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Iftl7. IMOeimle ctmirif eited Fisher ▼. M*Namara{a) to 

„ shtw that notwithstanduiff the allowance of a writ of 

enor, the plaintiff may charge defendant in executioDik 
otherwise he will be supersedeable. 

Bat per Curiam. The defendant shall not take nd^ 
vantage of his own neglect, and place the plaintiff in a 
worse situation than if he had gone on and completed 
his bail in error. The rule says, in case no writ of 
error be depending^ but here a writ of error was de- 
pending. And convenience agrees with the letter of the 
rule* for otherwise the plaintiff might be compelled to 
proceed, and to incur poundage, {b) 

Rule discharged. 

(a) 1 Bot. 4[ PuU. S9S. (b) AbboitJ. had left the CouxU 



MEMORANDUM. 

During this term William Firth^ Esq. was called Sei^ 
jeanty and gave fi»r his motto— -^< Ung JLoi, Ung Roi^ 
Ung Foi/' 
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Court of KING'S BENCH, 



iw 



Easter Term, 

In the Fifty-seventh Year of the Reign of George III. 



MEMORANDA. 

In the preceding vacation, the Lord Chief Baron 
Thomson died at Bath, and was succeeded by Mr, 
Baron Bichards^ who took his seat as Lord Chief Baron 
on the first day of term ; and 

On Tuesdittf the 6th May, Sir William GarrxnOf knight^ 
His Majesty's Attorney-General, was called Seijeant^ 
and gave for his motto ** Fas ei jtxra^^ and was ap» 
pointed to succeed Mr. Baron Bichards, and took his 
seat in Court accordingly. 

In the course of the term, Sir Samuel Shepherd^ knight, 
His Majes^'s Solicitor-General, was appointed Attorney* 
General; and 

VpL. VL L Bobert 



142 



1817. 



CASES IN EASTER TERM 

Boberi Giffvrd^ esquire^ was appointed His Majesty's 
Solicitor-General, and on the 10th oi May took his seat 
within the bar, and was afterwards knighted. 



Thurtdayt 
jtjprUa4th, 



Abbots J. sat in the Duchy of Lancaster Court, for 
the first time, to take bail under the provisions of the 
act 57 G. 3. c. 11. 



Tkundayf 
Jtpril S4th. 



Jacob against Joseph Hart. 



AbiUofex- INDORSEE against the acceptor of a bill of ex- 
change was J^ 
drawn by mil- change, drawn on the Sd of Ap-tl 1815, by Moses 

onthecorre- Hdrtj oti the defendant, payable twelve months after 
oftheprecel. ^*^ ^^ *^* ^J/^s or order, — accepted, payable at 
2*Ji"^"|hi2ry '^•-'wfacs, SuMary-Axe^ London. Plea, non-assumpsit. 
when drawn, j^^ ^^ ^^al before Lord EUenborough CJ., at the 

and earned by -^ ' 

the payee to London sittings, the case was thus : — 

defendant for 

aoceptance»who The body of the bill was in the hand-writing of 

accepted it> no- • i . • 

ticing the mil- Myers, the payee, who drew it on the 3d of April, 
wards the ' but by mistake dated it the 3d of March, it being 
commumauion intended that it should bear date on the day when 
«*altere?the" ^^ ^^^ drawn. Myers handed it to Moses Hart, who 
date to the day signed it as the drawer. Myers then took it to the 

when drawn, ^^ *^ 

and acquainted defendant for acceptance, who observed the mistake, 

defendant with 

what he had and that the date should have been the 3d of April, 

done, who ap- i..ii-i 

.proved the but accepted It With the date of the 3d of March. After- 
the bill was ne- wards Myers, upon communication with Moses Hart, 
^^Catthe altered the date to the 3d oi April; and upon seeing 
"^"^'^hathe ^® defendant soon afterwards, told him what he had 

would make it 

payable in Londont added to his acceptance the words, ** payable at Mr. A. Itaaes, Saint 
Mary Axtf London : *' Held, that a new stamp was not required on account of either of 
thfN altentioiis. 

dcfne, 
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done, when the defendant said ^^ that is right." About 181 7« 
nine months after the bill was drawn, and before it had ^ 

Jacob 

been negotiated, Mj/ers requested the defendant, for his agamsi 
convenience, to make the bill payable in London^ and 
then the words ^^ payable at Mn A* Isaacs, St Mary- 
Axe, LondoTiy^ were added by the defendant. 

At the trial before Lord EUenborough C. J., Topping, 
for the defendant, objected, that these alterations ren- 
dered the bill a new bill, and required a fresh stamp. 
But the objection was overruled, and a verdict was found 
for the plaintiff. 

Topping now moved for a new trial, or to enter a non- 
suit, renewing his objection ; but 

The Court were of opinion that as the alteration of 
the date was in furtherance of the original intention of 
the parties, and to correct a mistake, this did not make 
it a new bill (a) ; and as to the other alteration, inasmuch 
as it was made with the acquiescence of the acceptor, and 
the stamp-laws did not impose any duty on an acceptance 
quft acceptance, this objection did not hold, (i) 

Rule refused, {c) 

(a) See Kertliaw v. Cox, 3 Esp, N. P. C. 246., and Brutt v. Picard, 
I JB. 4- Jf. JST. P. a 37. S.P. 

(6) Quaere as to this last point, since the case of Rowe y. Youngt 
2 Brod. j- 2Hng. 165. But see stat. I & 2 (?. 4. c. 78. s, 1. 

(c) 2 Siark. N. P. C. 45. 
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Friday, EmLY agatflSt COLLINS. 

AprU S5th. 

X. being in- A SSUMPSIT for money had and received. Plea, 

debted to plain- XjL . . i t #• ^ti ▼ i 

tiff, And about non-assumpsit. At the trial before Abbott J. at the 

per^ by auc^ ^^^t Hants assizes, the case was thus : — 

orderlBTwrit- Larkmati was indebted to the plaintiff, and being 

ing signed by about to dispose of his property by auction, signed 

addressed to the following paper, addressed to the defendant, the 

defendant (the 

auctioneer), auctioneer employed by him to effect the sale : — 

** to pay to 

S^°!Siu«'of ^ " Please to pay to Mr. S. Endy from and out of the 
thesaleofhis produce arising from the sale of my household goods 
niture, 900L and fumiture, and other effects, at the Blue Posts Irm^ 

and interest, 

fromS3djt<ii« Broad Street J Portsmouth j which you are about to sell 

plaintiff on hy auctioD, the sum of 200/., and interest thereon from 

tomey, and ^^ ^^^ ^^ «^^^^ ^^^ ^"^ ^ ^^* Emly from me on 

to'piaUitiff^or ^ warrant of attorney; and also the further sum of 

SSSkw' ^^^'* ^^'* ^"® ^ *^ ^lAS.Emly from me for goods 

sums the re- sold; for which Said several sums of money the receipt 

oeipt of plain- *^ ^ 

tiff to be de- of the Said S. Emly shall be your discharge. 

ftndant's dis- 
charge:" Held, " T. Larkmatij Nov. IS. 1816." 

required an (Addressed to the defendant) 

inland bill 

■*""P* This paper was delivered to an agent of the plaintiff, 

and by him to the defendant, who promised to pay the 
money, and sold the property by auction, the proceeds 
of which were sufficient to pay. 

It was objected that the paper ought to have been 
stamped with an inland bill stamp; and the learned 
Judge being of that opinion, directed a nonsuit, with 
liberty to the plaintiff to move. 

Moore 



CoLLurs. 
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Jfoor^ accordingly moved to enter a verdict for the 1817. 
plaintiff, and he referred to stat 55 G. S, c. 184. sched. — — 

Emlt 

parti., which describes the instruments on which an agahut 
inland bill stamp is required, viz. *^ All bills, drafts, or 
orders for the payment of any sum of money out of any 
particular fund which may or may not be available, or 
upon any condition or contingency which may or may 
not be performed or happen, if the same shall be made 
payable to the bearer, or to order; or if the same shall 
be delivered to the payee, or some person on his or her 
behalf." By this enactment, he said, it was not intended 
to include all drafts or orders for the payment of money 
on the contingencies therein mentioned, but such only as 
would in other respects, but for the contingencies therein 
mentioned, have been inland bills of exchange. Now 
the order in question, without regard to its being made 
upon a contingency, is not a bill of exchange, because 
it is an order for the doing of some other act beside the 
payment of money, viz. for taking a receipt, and could 
not be counted on as a bill of exchange (a), which ought 
to be for the payment of money absolutely. In ILeeds 
V. Lancashire (b) the instrument, with its indorsement^ 
which was in the nature of the present security, was 
held to be an agreement, and not a promissory-note. 
But, 

Per Curiam. This is an order for the payment of 
money out of a particular fund, and does not stipulate 
for the doing of any collateral act; it directs the de- 
fendant to pay certain sums out of the fund, and adds, 
Jbr which sums the receipt of Emly shall be your dis- 

(a) Mnrtm v. ChaurUry, Str. 1271. (b) QCdmjh iV. P. C.905. 

L 3 charges 
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1817* charge; but this is no more than what would have 
— "~" followed of course without such words. We should 

Emlt 

ogphut have been very glad to have been able to give it effect 

COLUHS. 

II we could. 

Rule refused. 



5^'25th. Harmer and Another against Rowe. 

On nos ett/ac' T^EBT on bond. The defendant craves oyer of the 
thrdefendant bond, which was joint and several from the de- 

iTe^dencedurt ^^^^^'^^ ^^^ ^^® ^'j ^^^ payment of money by instal- 
the bond was ments, and pleads non est factum. At the trial before 
psjment to Lord EUenborougk C. J. at the Middlesex sittings, the 
monies wbich defendant having proved a previous notice given to the 
betsled by the plaintiffs, that he intended to avoid the bond, on the 
pUintiff° which gTound of its having been given for an illegal con- 
hjid*b«ncon- sideration, tendered evidence to show, that R. (the co- 
?f *dM^wh oWigor) being in the employment of the plaintifl&, had 
be executed the embezzled several sums of money, for which the plaintiffs 

had threatened him with a prosecution, but had agreed 
to forego it upon a promise made by 22. that he would 
procure some person to join him as surety in a bond 
for repayment of the monies embezzled ; and that the 
defendant, who was not informed of the illegal con- 
sideration, had been prevailed on by i2. to exeicute the 
bond in question for that purpose. His Lordship re- 
jected the evidence as inadmissible, on the plea of non est 
factum* A verdict having been found for the plaintiffs, 



Peake now moved for a new trial, contending that 
the bond was void upon two grounds: first, as being 

founded 



ROWK. 
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founded on an illegal consideration; secondly, as being 181 7« 
a fraud on the defendant, by reason that the considera- „ 
tion was concealed from him ; consequently the evidence agaimt 
was admissible under this plea. The question upon 
non est factum is not merely whether the obligor has 
executed the instrument, but whether the execution was 
valid, i. e. whether his mind concurred in the act. This 
it could not do if he was in a situation which made him 
incapable of judging of the circumstances under which 
he acted. Hence coverture (a) or lunacy (i), or that 
the obligor was in a state of intoxication (c) is admissible 
evidence on non est factum* It is true, that where the 
consideration is gaming (c;^) or usury (e), it must be 
pleaded, but that is on the principle that the bond is 
voidable by act of parliament Secondly, this is an im- 
moral consideration, and, therefore, does of itself with- 
out more, avoid the bond at common law. {f) And he 
referred to Thompson v. Beck, {g) 

Lord Ellenboeough C. J. This case differs from 
Thompson v. Rockj which was a sheriff's bond. The 
sheriff is to take bond in a given form, and the legis- 
lature by so requiring, has pronounced that the party 
shall not contract except in that form. If a special plea 
be not necessary in this case, I am at a loss to know in 
what case it will be necessary. 

(a) 12 Mod. 609. per HoU C. J. Lambert y. Jtkhu^ 2 Camp. 
N. P. C. 272. 

(6) Yates y. Boen, Sir, 1104. per Lee C. J. Favlder y. SWc^ 3 Camp. 
N. P. a 126. 

{c) BuU, N. P. 172. put Y. Smiths 3 Camp. N. P. C 53. 

(d) CoUwm Y. Stoclcdale, 1 Str. 493. 

{e) Hob. 79. 5 Rep. 119 a. 

(/) CoUint Y. Mhnlerth 2 Wilu547^ ^) A3i.i-S.539. 

L 4 Baylet 
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1817. Bayley J. In Cotton v. Goodridge {a) it was bolden, 

- that upon non est factum it was not competent to the 

offuMt defendant to read the condition for the purpose of 

shewing that the bond was in restraint of marriage, and, 

therefore, void in law« 

Per Curiam^ Rule refused. 

(tf) Black. n.\\06. 



ROWK. 



^SJSasth. -^^^ ^^ ^^ demise of Parker against Boulton^ 

AgK^mcntbe^ 17JECTMENT for lands in the parish of Purton. 

iween P. lod Xa 

IT. for the siOe Plea, not guilty. At the trial before HciroydJ. 

of lands to FT., 

to be completed at the last WUts assizes, the case was thus : — 
ud before the ' Parker being seised in fee, agreed in August 1812 with 

tolet to^kfrad- <>ne iVhite^ for the sale to White of the lands in question, 

da^^imddk!^ which sale was by the terms of the agreement to be 

feddwit is let completed on both sides on or before the 25th of March 

into poMession ^ 

before the daj followine. Before that day White ainreed to let the 

by consent of ° ^ -o 

p., upon notice premises to the defendant, to commence from that day, 

to p. thst w. 

bad agreed to and the defendant wishing to get possession immediately, 

29th May! eon- applied to Parker for permission so to do, telling him 

Imed u of*" ^*^ White had agreed to let to him, which permission 

n^edftoa* was granted, and he accordingly entered before the 

torm redeem- 25th March. The sale was not completed on the 25th 

able on pay- ^ 

ment by (T. of March^ but on the 29th May following Parker exe- 



purchaae-mo- 

ney within- cuted a conveyance (dated as of the 25th March) of 
power to p. to the lands to White^ to the use of him (Parker) for a term 
fault of pay- ^^ ^^^ years, subject to a proviso of redemption on pay- 
Held, iat p. °^®'^^ ^y ^f^ite of the purchase-money with interest by 

nright bnoff 

ejectment for dcfoult of payment^ without giTing defendant notice to quit. 

instalments 
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instalments on the days appointed; and afterwards to 1828. 
the use of fVhitef &c. with power to Parker to enter 

Dob dem. 

for default of payment, and enjoy free from incum- Paekkk 
'brances. And for de&ult in payment by White, Parker Bovurov. 
now brought this ejectment. 

It was objected that the defendant ought to have 
had notice to quit, or that at least there should have 
been a previous demand of possession. The learned 
Judge overruled the objection, and there was a verdict 
for the plaintiff. 

Giffbrd now moved for a nonsuit or a new trial, and 
he argued, that up to the time of the conveyance on the 
29th of May, the defendant was in possession under 
Parker ; and though after that time Parker stood in the 
light of a mortgagee^ and though a mortgagee may 
bring ejectment against the mortg^or or his tenant 
without notice (a), where the mortgagee has not con- 
sented • to the possession of the tenant ; yet if he has 
consented, the tenant is entitled to a demand of posses- 
sion before he can be treated as a trespasser. Or taking 
it that the defendant's possession was no more than the 
possession of White, it has been adjudged, that if a 
man be put into possession under an agreement for the 
purchase of land, it cannot be determined without a 
demand of possession, {b) 

Lord Ellenborough C. J. Parker never dealt with 
the defendant as a distinct person from White, but let 
bim into possession only as White. The defendant is 
but Whites shadow^ and with White he must stand or 

(a) Meedi t. HaU, Dvitg, SK (6) BUgjU t. Beards 13 Eaal, 210. 

fall. 
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1817. 

Dob dem. 
Paeker 

against 

BOULTON. 



fidL It is nothing more than Whites possession by 
anticipation. 

Batlet J, The defendant never became tenant to 
Parker^ but was merely let in as tenant to White. And 
as to Whites possession this case differs from Right v. 
Beardf for there the party was let in under an expect- 
ation that the purchase would be completed, and was 
ready on his part, and did all he could to complete it. 



Abbott J. At Lady-day the entry became Whites 
entry. 

HoLROTD J. The defendant's, son proved that he 
went to Parker to know if his father might go to work 
on the land, saying that he was to be tenant to White* 
Parker answered that he might. And on his cross- 
examination he said, his &ther was tenant to White, 
and was to pay him ISO/, a year. 

Rule refused. 



Saiwrdayf 
jtprUSeth. 

A carrier** 
notice limiting 
hie liability, not 
ayailable, if it 
appears that 
it did not come 
to the know- 
ledge of the 
customer. 



Kerr and Another against Willak. 

A SSUMPSIT for the non-delivery of a parcel of 
black cloth, delivered to the defendant to be safely 
and securely carried from Londoti to Dumfries^ for rea- 
sonable reward, &c. Plea, non-assumpsit, and the 
defendant paid 10/. 105. into Court At the trial before 
Lord EUefibarough C. J. at the last London sittings, the 
case was thus : — 
The cloth was sent by the waggon from Gloucester' 

shirey 



WlLLAK* 



IN THE Fifty-seventh Year of GEORGE IIL 151 

shire, directed to the plaintiffs at Dumfries, and upon its 1817. 
arrival in Londofij was transferred from the Gloucester^ "~~" 
shire waggon-office to the waggon-office of the defend- agnmti 
ant, to be forwarded to Dumfries. The defendant was 
the proprietor of the ILeeds and Scottish waggon, and in 
a conspicuous part of his office had stuck up a large 
board, on which was painted a notice (in the usual form 
given by carriers), limiting his liability to the amount 
paid into Court. The porter who carried the cloth 
from the Gloucestershire waggon-office to the defendant's 
office, and who was in the habit of going thither very 
frequently, admitted that he knew there was a board 
there as well as at his own office^ but said that he had 
never read it, or knew the contents. And it was ob- 
jected, that inasmuch as the defendant had not proved 
that the plaintiffs had any knowledge of the notice, the 
defence failed ; and his Lordship being of that opinion, 
the jury, under his direction, found a verdict for the 
plaintiff for 51/. 5s. 6d. 

The Attomey^General now moved for a new trial, 
contending that a personal notice to each customer was 
not necessary, but it was sufficient if a carrier used all 
practicable means to publish his notice, by the circu- 
lation of hand-bills, or by posting up a notice in legible 
characters, in a conspicuous part of his place of busi- 
ness; for otherwise it would be impossible for him to 
limit his responsibility; which it had been frequently 
decided that he might do. And he instanced the case 
of the bleachers of Manchester, where a general lien was 
established upon proof of an advertisement to that effect, 
and notice by the contracting party, (a) 

(a) JRrknutn v. Shawcrostf 6 7. R, 14. 

Lord 
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Kxiia 

agftinti 

WlLLAJI, 



Lord Ellenborough C. J. The question was left 
to the jury upon the notice; and the requiring notice in 
such cases, although it may augment the duties of the 
carrier, is certainly not imposing on him an insur- 
mountable difficulty ; for this would be removed if a 
receipt were given for each delivery, with a notice 
printed on the receipt restraining his liability. 



Baylev J. If a carrier never took in a parcel with- 
out a special receipt as mentioned by my Lord, he 
would be indeomified. 



Per Curiam* 



Rule refused. 



Saiurday, 
jtprU S6tb. 

A policy of 
Mirance on a 
bottomry bond, 
made to two 
persons in part- 
nership* is void, 
by reason that 
sUt. 6 G. 1. 
c. 18. makes 
the lending by 
wsriMTt on 
bottomry, and 
the bond void ; 
and in an action 
against the as* 
•urer on such 
bond. Held, 
that he might 
object that the 
bond was void, 
although, under 
a consolidation 
rule be had 
agreed to admit 
the plaintifiTs 
imarest. 



EvERTii and Another against Blackburn. 

A SSUMPSIT on a policy of insurance on a bot- 
tomry bond of which the plaintiffs were the ob- 
ligees, and one Janbyer the obligor, at and from 
Bourdeaux to London / with an averment of loss by 
detention of persons exercising the powers of govern- 
ment in France. Plea, non-assumpsit. 

At the trial before Lord Ellenborough C. J., at the 
London sittings, it appeared that the defendant had, 
under a consolidation rule, agreed to admit the plain- 
tiffs' interest; but it was objected that the statute 6 G. 1. 
c. 18. makes void all bonds for money lent by way of 
bottomry by any corporation or society other than the 
two corporations named therein, and that the bond in 
question fell within this prohibition, being made to the 

two 
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two plaintiflfs. His Lorcbhipi being of this <^iiiion| IS 17. 
directed a nonsuit ^ 

agaimi 

HuACKMVtktU 

Taddy now moved to set aside the nonsuit on two 
grounds ; first, because the defendant having agreed to 
admit the interest of the plaintiffs, was precluded from 
taking an objection which went to defeat their iilterest; 
secondly, because the statute did not prohibit all loans 
on bottomry by perscms in partnership, but only by 
such persons as had formed partnerships for the pur* 
pose; it being the object of the statute to prevent the 
formation of joint companies of the particular descrip- 
tion mentioned in the act* The preamble is remark* 
able, for it recites the former practice among merchants 
of insuring with individuals, and the inconvenienee 
resulting therefrom, and that ^^ if two corporations were 
erected (exclusive of all corporations already or there- 
after to be erected, and likewise exclusive of such societies 
or partnerships as then xvere or might thereafter be entered 
into Jbr that purpose^ merchants would think it safer to 
depend on the policies of the two corporations than on 
those of private persons, but that such persons as might 
be minded to assure with private persons^ might still do so 
at their option.** It then recites the practice of taking 
up money on bottomry, and that ** it might be a great 
advantage if merchants and traders had it in their power, 
at their own election, to have recourse either to one of 
the two corporations, or to private or particular persons^ 
for borrowing money upon bottomry/' From any thing 
contained in the preamble it would hardly be supposed 
that the legislature intended to abridge the rights of 
private individuals, so far as regards the power of 
assuring or lending money on bottomry, but only to 

place 
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181 ?• place in competition with them the two corporations. 
"""""^ It must, however, be admitted that the twelfth section 

Stbrth 

t^pdntt goes farther than the preamble, for it enacts, that ^^ from 
the passing of the letters patent creating the two cor- 
porations under the great seal, all other corporations 
before then erected, or hereafter to be erected, and all 
such societies and partnerships as now are, or hereafter 
shall be entered into by any person or persons for 
assuring ships or lending money upon bottomry, shall 
be restrained from so doing ; " and it makes void the 
policies of any such corporation or persons, with a 
forfeiture of the sum underwritten ; it likewise avoids 
the bottomry bond, and makes the agreement usurious. 
Nevertheless the same section proceeds : *^ It is intended 
and hereby declared that any private pei*sons shall be at 
liberty to underwrite any policy, or lend money by way 
of bottomry, as fully and beneficially as if this act had 
never been made, so as the same be not on account of a 
corporation or of persons acting in a society or partner- 
ship for that purpose as aforesaid." ([Coupling, therefore, 
the preamble and this section together, the true import 
of the prohibition seems to be this, that there shall be 
no other than the two corporations, nor any societies or 
partnerships entered into for the express purpose of 
assuring or lending money on bottomry. And when it 
is considered how highly penal the act is, this con- 
struction, which may well satisfy both the spirit and 
words of it, seems to be a reasonable one. The cases 
which have been determined upon this statute, with 
reference to insurances (a), are all in accordance with 

(a) Booih ▼. Hodgsoth 6 T. R: 405. UiUfuU ▼. Coddmrni, 3 S. Bl. 379. 
Aub€rt ▼. Maxe, 2 Bou j- PuiL 371. 

this 
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this construction, with the exception perhaps of the 1817. 

last (a), which was not argued. Conformably to the — — 

above construction, the plaintiffi are entitled to recover, agaitui 
because theirs was not a partnership for the purpose of 
lending money on bottomry, but for general purposes. 

Lord Ellenborough C. J. There must have been 
numerous cases of assurance like the present, where 
nothing more appearing than that the parties were 
partners, they have been barred from recovering ; and 
all such cases are in some measure authorities, by reason 
that they have been acquiesced in. No maxim is more 
&miliar in insurance law than that a joint underwriting 
is illegal; and as to bottomry, the statute has as in- 
dustriously provided for it as for insurance. 

Bayley J. These plaintiffs lend their money upon 
bottomi-y in their character of partners, which the act 
prohibits. 

Abbott J. It not unfrequently happens that a statute 
in its enactment goes farther than the preamble. These 
plainti£&, I conceive, were partners for this among other 
purposes, if, being partners for general purposes, they 
carried on their trade by occasionally lending their 
money for the purpose in question. 

Per Curiam, 

Rule refused. 

(a) SulHvan ▼• Qrtava, Ptirt. Int. 8. Ttli tdlt. 
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1817- 



Saturday, PoRTfiR and Bristow ogaifist Taylor. 

Fkymenttoone A SSUMPSIT for money paid by die plaintiffs, as 

oftwoptrtnert -^^ 

ofaptfinenhip brokers for die defeodanty in effecung policies of 

debt, mfter they . ^. ,^ 

had appointed iosurance. Flea, non assumpsit, 
^^^t At the trial before Lord EUenborough C. J., at die 
^S^Slidi* Z^orkfon sittings, die case was dius: — The pliuntifi 
^dtt^L^* carried on business as insurance brokers in partnership 

up to Jufyf 1812, at which time their partnership was 
dissolved. Doubts being then entertained, whether the 
outstanding debts due to the partnership would be 
sufficient to cover the cfaiuis against it, it was agreed 
between the plaintiffi, at the request o( Porter^ that the 
bcother of Bristao) should collect and pay the debts of 
the partnership. Bristtyafs brother delivered to the 
defendant a statement of his account with the plaintiffs, 
and requested payment of the balance, acquainting him 
at the time with the dissolution of the partnership, and 
that he had b^n authorized to collect and pay the 
debts; the defendant approved of the arrangement, 
and said that be should not then pay him the balance^ 
but would pay him in the usual course of payment; a 
second application was afterwards made by Bristaafs 
brother for payment, when the defendant requested a 
few days' further indulgence, saying he would then pay 
the money. He called again a third time, when the 
defendant acquainted him that he had paid the money 
to Porter. And it was proved, on the part of the 
defendant, that he had so done. His Lordship being of 

opinion 
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opinion that this was a good payment, directed a 1817. 
nonsuit, with liberty to the plaintiff to move. 



Bolland accordingly moved, contending that payment 
by the defendant after the notice received, and assent 
given by him to the arrangement, was invalid. Here 
was an agreement between the partners to delegate the 
receipt of the partnership debts to a third person for 
the mutual benefit of themselves and of the creditors, 
which the defendant, notwithstanding notice and assent 
given to the same, persisted in contravening; the pay- 
ment, therefore, was of his own wrong. Henderson v. 
Wyld. {a) 

Lord Ellenborou gh C. J. Does this amount to more 
than an autliority to the brother of Bristol to receive, 
so that if payment had been made to him, it would have 
been a good discharge ? But this might well be, without 
barring Porter of his rights : there must be something 
exclusive in the agreement to bar him, otherwise his 
original rights remain. 

Batley J. There was nothing in the agreement, as 
proved, to tie the hands of Porter from receiving the 
debt, nor does the notice given to the defendant import 
that Porter was in any manner restrained. 



Per Curiam, (6) 



Rule refused. 



(a) 2 Campb. N, P. C. 561. (6) Holroyd J. had left the coort. 



PoETxa 

tigabut 

Tatloa. 



Vol. VI. M 
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1817. 



MonfUty. Holmes a^^ainst Williamson. 

Aprii SSlb. 

Where plaintiff A SSUMPSIT for money lent und advanced, money 
t^retwo*ofa paid, and the common counts. Plea, non as- 

*^Sted1ia^ sumpsit. At the trial before Graham B., at the last 
▼estry meeting Cambridgeshire assizes, the case was this : — 

for the purpose «* 

of prosecuting Jn 1813, in conscQuence of some encroachments made 

nuisances on 

the waste lands on the commop, and upon a footway in the parish of 

and highways 

of the parish, Wisbechj SL Man/Sf notice was given by the church- 
mittee ap-* wardens and overseers of a day for holding a meeting at 
attomeyfwbo ^® vestry, concerning these encroachments. At the day 
dbt^ned^yer- ftpp0>"^ecl the meeting was holden, and the following 
dict» and i^er- resolution was agreed to : " At a vestry meeting called 
plaintiff for his by public notice bv the churchwardens and overseers of 

bill of costs. . . 

which was re- this parish, a;[id holden this day, to take into consider- 

ferred to arbi- ... . .11 

tration, and ation the vanous> nuisances committed on the waste 
cosuofthe lands and footpath-way in, the said parish, we, the 
iwdedminst Undersigned, in and on behalf of the s^id pprUh^ intend 
that"^laintiff Commencing a suit at law against Mr. J. Newsham for 
might maintain big various encroachments on the said waste lands and 

astumptit 

against de- highways, and for other nuisances committed by varicnis 

fendantfor ... 

contribution, persons in the said parish ; and to carry into effect the 
proceedings of this meeting, we constitute and appoint 
(naming five persons, and among them the plaintiff and 
defendant,) a committee for that purpose, and that the 
first meeting shall be holden at the JVhiie Hart Inn^ 
Wisbech^ on the 16th of January ^ to proceed to the 
nomination of an attorney, and for other steps necessary 
for the furtherance of this business.'' This resolution 
was signed by the plaintiff and defendant (among 
others), and an attorney was nominated by the com- 
mittee 
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mittee to carry on the prosecution against Newshdm, 1817. 
who did so accordingly, and a verdict and judgment was "^ 
obtained against Nemsham. The attorney afterwards aiiidutt 

WlXXIAMSON* 

sued the plaintiff for his bill of costs, which was referred 
to arbitration, and an award made against the plaintiff 
for 235/. 5s. 2£/., and costs of the action ; for con- 
tribution towards which costs and damages this action 
was brought A verdict having passed for the plaintiff, 



BevUl now moved for a new trial ; first, because the 
payment of reasonable costs was provided for by 13 G.3. 
c. 78. s. 65.9 ^^^ charged on the surveyor of the highway ; 
wherefore the plaintiff could not seek contribution in 
respect of a payment for which he was not liable. 
Secondly, because an action doth not lie by one member 
of a committee against another member of it for contri- 
bution, there being nothing to raise any implied assumpsit 
between them ; but 

Pa- Curiam. Whatever may be the provisions 
of the highway act, for payment of expenses incurred in 
proceedings under it, there is nothing to prevent a body 
of individuals meeting together, and agreeing to pro- 
secute any particular person, and appointing a com- 
mittee for that purpose; and if the members of that 
committee retain an attorney to carry on the pro- 
ceedings, to whom can he look but to his employers for 
payment? This was nothing like a proceeding under 
the act. On the second point the Court said, that if 
one of several contractors has been compelled to pay 
the whole, he might seek contribution from the others, 
and might recover for money paid. 

Rule refused. 
M 2 
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1817. 



Tuetday, Smith agaitist Cuff. 

Where defend- A SS (J MP SIT for money paid, had, and received^ 

ant, being a -^^ , . i t^i 

creditor of ^^d on an accouut Stated, i'lea, non-assumpsit. 

tered1nto*^a" ^^ ^^^ ^^*^' before Lord Ellenborough C. J. at the 

d^^ilrihc I^^^^o^ sittings after Easter term 1816, the plaintiff 

other creditors ^^jg nonsuited, subject to the opinion of the Court upon 

to receive 10«. ^ ,t r r 

in the pound, the following case : — 

under an agree- 

nentwiih In Juli/ 1815 the plaintiflf^ who was a trader, be- 

plaintiff that he , . ^,, ,. 

would give de- Came insolvent, and at a meetmg of his creditors, at 
missory noteT^ which tlie defendant was not present, offered them a 
derofthedebt Composition of 105. in the pound. The following me- 
which notes morandum of ac^reement, bearinfir date the 1st of Ausust 

were accord- o ' o o 

ingiy given, 1815, was accordinglv entered into: — 

and the compo« 

siUon was paid « We, the undersigned creditors of Thomas Smithy do 

to defendant, 

andhenegoti- agree to accept a composition of lOs. in the pound on 

missory notes, our respective debts, the same to be secured by bills of 

one of which exchange for 85. in the pound, at two months, drawn 

l^^m^' ^y ^^' ^^^^^ ^"^ accepted by Mr. Beckwith, and by 

plaintiff by ac- other bills accepted only by Smith for 25. in the pound, 

tion: Held, f J J f > 

that plaintiff at twelve months.'* 

might recover i r i • i « 

back the The defendant at the time of the making of this 

defendant in an agreement was a creditor for 435/. 125. Sd.^ and as such 
ney^paidj'^hadi ^^ applied to by Messrs. Glutton f the plaintiff's at- 
and received, tornies, to come into the composition and sign the 

agreement, but at that time he refused, saying he must 
first see the plaintiff. On the 2d of August the defend- 
ant wrote to the plaintiff the following letter ; — 

«2d 
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1817. 



" 2d August 1815. 



^^ Sir, — Messrs. Glutton and Co. have called on me Smith 
twice ; not meeting, have left word will call to-morrow curr, 
morning at eight o'clock ; merely apprise you shall give 
them the same answer ; will have a commission of bank- 
ruptcy or payment of the whole by instalments. So if 
any thing fresh to say, had better let me know previous 
to that time. 

(Signed) " J. Cuff, jim.'* 

On the 3d of August the defendant again wrote to the 
plaintiff as follows : -^ 

*^Sd August 1815. 
^^ Sir, — Messrs. Harlen and Co. have presented a 
paper to sign for a composition, which have refused to 
accede to. It now only remains to take the steps stated 
before, as it is only waste of time to wait longer. 

(Signed) « Jos. Cuff and Co.*' 

'^ Merely write this to apprise you the state of the 
affairs. My debt was evidently contracted when well 
known to yourself of your insolvency." 

In consequence of this communication, the plaintiff 
agreed to give the defendant two promissory notes, one 
for 174/. 5s. ld.f and the other for 43/. 1 Is. Sd-. to make 
up the full amount of his debt; which two promissory 
notes, one dated the 25th of July 181 5, at nine months 
after date for value received, the other bearing the same 
date and of the like import, at thirteen months after 
date, were made by the plaintiff and delivered to the 
defendant; but there was no evidence at the trial when 
these notes were so made and delivered. 

Ms On 
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181 7« On the 7th of August ^ the defendant signed the agree- 

"^ ment of composition, and on the 11th, a bill of ex- 

SUITH 

against change for 174/. 5s, Id.^ drawn by the plaintiff and 
accepted by Beckwith^ and also a promissory note for 
4S2. lls.Sd. made by the plaintiff conformably to the 
last-mentioned agreement, respectively dated the 1st of 
August 1815, were delivered to the defendant for the 
full amount of 105. in the pound on the whole of his 
said debt; and he then executed a release with the other 
creditors. By this instrument, after reciting that Smith 
stood indebted to the re-lessees in the several sums set 
opposite to their respective names, which he was unable 
to satisfy, and had therefore applied to them to accept 
a coipposition of 105. in the pound, to be secured by 
bills of exchange for 85. in the pound (drawn and ac- 
cepted as in the agreement mentioned), and by promis- 
sory notes for 25. in the pound (drawn as in the agree- 
ment mentioned), and which they had consented to take 
in full satis&ction of their respective debts ; the several 
parties to those presents, in consideration of the said bills 
of exchange and promissory notes being given to them 
respectively at or before the sealing and delivery of those 
presents, the receipt whereof they thereby respectively 
acknowledged, remised, released, and discharged Smithy 
his heirs, executors, and administrators of and from all 
and all manner of action, suit, causes of action, bills, 
bonds, debts, &c. claims and demands whatsoever, both 
at law or in equity, which against Smith each or every 
of them then had or thereafter might have by reason of 
all and every the debts to them respectively due and 
owing from Smith, or by reason of any otlier matter, 
cause, or thing whatsoever, from the beginning of the 
world unto the day next before the day of the date of 

those 



The note was at Douglasses bankers when it bteatoe 
due, and was never returned to the defendant, but was 
put by Douglass into the hands of the defendant's 
attorney in the present action, he having been recom- 

M 4 mended 
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those presents (save only the aforesaid bills of exchange 1817* 
and promissory notes); and the said several creditors " 

J.J /. • • Smith 

did for themselves severally, and for their respective tu»ninH 
heirs, executors, and administrators, &c* covenant, in 
pursuance of the terms of the release, not to bring actions, 
&C. against SfnM. Proviso^ diat if Bechaoith and Smiihj 
or one of them, should not duly pi^ theii* bills for 8i. in 
the pound, or if Smith should not duly pby his promis* 
sory notes for 2s. in the pound, the release and cove- 
nants of the creditors, whose bills or notes should not be 
paid, should be void. Beckwith's acceptance for di* in 
the pound on the defendant's debt was duly paid. The 
piaintifiTs note for the remaining 2s. in the pound Was 
not due at the time of the trial. The note for 174/. 6s. Id. 
given by the plaintiff to ihe defendant, was, aboiit iwb 
months before it became due^ indorsed and delivered by 
the defendant to one Douglass^ with whom he bad pre« 
vious dealings in trade, and who gtfve him his a6cept« 
ance for the amount, that being more negotiable than a 
promissory note. About a month before it became due 
the defendant wrote to the plaintiff as follows : — 

" 25th March 1816. 
cc Sir, — Since seeing you are resolved to let the matter 
in question take its course, merely apprise you, the parties 
who have got it will enforce the matter ; therefore, of 
course, you will be prepared to prevent personal incon- 
venience. 

(Signed) " Jos. Cuff and Co." 



Curr. 
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181 ?• mended to him by the defendant An action was ac-^ 
cordingly brought upon it, and the plaintiff, on the Sd of 

«wi^ May 1816, before the commencement of the present 
action, paid the full amount and interest, with costs, and 
the debt was immediately paid over by the attorney to 
Douglass. The present action is brought to recover the 
said sum of 174/. 5s. IJ., the excess beyond the said 
composition of 10s. in the pound. 
• If the Court should be of opinion that the plaintiff is 
entitled to maintain the action, a verdict to be entered 
for the plaintiff; if otherwise, the nonsuit to stand. 

ComyHj who argued for the plaintiff^ quoted the eases 
of Cockshot V. Bennett {a\ Jackson v. Lomas{b\ and 
Leicester v. Rose (c), from which he deduced this prin- 
ciple, that where the creditors in general have bar- 
gained for an equality of benefit, it shall not be com- 
petent to one of them to secure to himself a partial 
advantage; for that is a fraud upon the rest. Agreeably 
to this principle it was held in Smith v. Bromley {d)^ and 
Stock v. Ma^mson (e\ that the party who paid might 
recover back the money from the party who received it 
in fraud of other creditors. 

Campbell, contra^ admitted the principle laid down od 
the other side ; yet he said, this went only to prevent 
the defendant from having any action on the note, and 
not to enable the plaintiff to recover back the value, see- 
ing that it had been paid to the indorsee. For the reason 
why the defendant could not have had any action was 

(a) 2T. R. 763. (b) 4 T. R, 166. 

(c) 4 East, 372. {d) Doug. 696. n. 9. 

(«) 1^.4-P.SS6. 

thisJ 
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thist that both parties being in pari delicto potior est 1S17. 
conditio defendentisj so that while the transaction re- """"" 

Smith 

mained open by non-payment of the note, the defendant againsi 
could not enforce it ; but now that it is closed by pay- 
ment, the plaintiff cannot open it The defendant is 
protected by the same rule which would have protected 
the plaintiff had the note remained unpaid. In Smith 
Y. Brondeyi and other similar cases {a\ where the party 
was allowed to recover back the money, it was upon the 
ground that he was not in pari delicto. Then as to the 
form of thb action ; how is it money had and received, 
when there was no evidence that the money produced 
by the note ever came to the defendant's hands ? 

Lord Ellenborough C. J. This is not a case of 
par delictum: it is oppression on one side, aiid sub- 
mission on the other : it never can be predicated as par 
delictum^ when one holds the rod, and the other bows to 
it. There was an inequality of situation between these 
parties: one was creditor, the other debtor, who was 
driven to comply with the terms which the former chose 
to enforce. And is there any case where money having 
been obtained extorsively, and by oppression, and in 
fraud of the party's own act as it regards the other 
creditors, it has been held that it may not be recovered 
back ? On the contrary, I believe it has been uniformly 
decided that an action lies. 

Bayley J. The reason assigned in Smith v. Bromley 
for that decision was, that the party who insisted on 
payment was acting with extortion and oppressively^ 

(a) Wiiliams v. Hedley, 8 East, 378. Browning ▼. Mmrisp Covju 792. 

and 
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18 1 7* and in the teeth of that which he had agreed to accept* 
~ And does not this reason apply to the present case? 

aaainst Theconduct of the defendant here, is that of one taking 

Cuff. 

undue advantage of the plaintiff's situation, and en- 
deavouring to extort from him by oppression that which 
be stipulated not to demand. 

HoLROTD J. With respect to the objection to the 
form of action, this is money paid to die order of the 
defendant, or, in other words, money had and received 
by him through the medium of the person to whom by 
his order it was paid. Unless it may be recovered in 
this form, the law would be giving effect to a transaction 
which it condemns as unlawful, because unjust. 

ft 

Per Curiam. 

Judgment for the plaintiff. 



Tuetday, HoRNBY and Othcrs against Lacy. 

jiptU 29tb. ^ 

Where a factor, A SSUMPSIT for goods sold and delivered, money 

havins a del Jljl 

credere commit* lent, money paid, money had and received, and on 

for^bTpliun^ 9" accouot Stated. Plea, general issue. On the trial 
am ^ihouT*^" at the London sittings after Triniti/ term 1814 a verdict 
^^^the^e-' ^^ *^""^ *^^ *® plaintiffs for 132/. 145. 6d., subject to 
fendant know- the opinion of the Court on the followincr case : which 

iDg that he was ^ ° 

factor, and the it was agreed should be turned into a special verdict if 

piaintins, ac- . ^ i i i • i 

cording to the the Court should tbmk proper so to direct 

settled course 

of dealing between them, drew on the factor for the amount, who before the bills became 
due stopped payment, and afterwards became bankrupt : Held, that notwithstanding the 
del credere commisfion, the plaintiffs might have assumpsit against defendant for the price of 
the goods, tlie balance of the account current between the factor and defendant being at the 
time he stopped payment in favour of the factor, but at the time of action brought in 
favour of defendant* 

The 
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The action is brought to recover the price of two 1817. 
parcels of linens sold to the defendant, who reside9 and — — 

HORKIT 

carries on business in London under the firm of ffamley ajamst 
and Laa/j by Messrs. Duckham and Lankester of Z/m- 
don. The goods belonged to the plaintifis, who are 
linen manufacturers at Beniham, Yorkshire^ and wer*^ 
with others, consigned by them to Duckham and Lafi" 
kestcTj as their factors, for sale. 

The first parcel was sold on the 25th oi April 1810, for 
26/. 18^., at four months' credit from the 1st oiJune ISlOf 
and the last on the 25th of May 181 0^ for 105/. 165. 6d, 
at four months' credit from the 1st of July 1810. The 
plaintifEs were in the habit of sendiqg goods to Duckham 
and Lankester^ to dispose of as their factor$, and paid 
them a del credere commission. Duckham and Ijankester 
transmitted to the plaintiffs monthly accounts of the. 
sales, made up from the 24th of one month to the 24rth 
of the following month, but in these accounts the names 
of the purchasers were not stated. The general course 
of dealing between Duckham and Lankester and the de- 
fendant was ibr them to draw on him, for the goods 
purchased by him, at the end of two months froixi the. 
time the credit began to run, bills at two months ; that, 
between Duckham and Lankester and the plainti£& was 
for the latter to draw upon Duckham and Lankester ibr 
the amount of such sales, at the expiration of two 
months from the first day of the month succeeding that 
fi>r which the account was rendered, bills at two 
months ; so that it was in regular course for the plain- 
tiffs to draw, and they did draw on Duckliam and Lan^ 
tester on the 1st of August for the goods sold to the 
defendant on the 25th of Apily and on the 1st of Sep' 
tember for those sold on the 25th of May. Duckham 

and 
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1817- and Laiikester dealt as factors for many other persons 
. besides the plaintiffs, and had been for some time accus- 

aj^ainu tomed to Sell goods to the defendant ; and they did not 
communicate to him the names of the persons to whom 
the goods belonged, but the defendant knew they were 
bnly factors. The invoices were entitled, " Messrs, 
Handey^ Lacey^ and Co. bought of Duckham^ LankesieTf 
and Co. cotton and linen factors;'' and in them it was 
stated that no short measure or damages should be 
allowed unless agreed to within three days after the 
iaie. The invoices of the two parcels in question were 
so entitled, and Duckham and Lankester also on one 
occasion acted as factors to the defendant. On the 11th 
of September 1810, before the credit at which either of 
the two parcels of goods was sold had expired, and 
before the bills which had been drawn by the plain tiHs 
according to the usual course became payable, Duckham 
and Lankester stopped payment, and in January follow- 
ing became bankrupt. The plaintiffs not having been 
paid by Duckham and Lankester for these goods, on the 
23d of Naoember 1810 gave notice to the defendant that 
the goods sold in May were theirs, and required him to 
pay them and not Duckham and Lankester for them. 
Duckham and Lankester^ besides selling goods to the 
defendant, as above stated, had a bill-account with him 
for their mutual accommodation, and kept two separate 
accounts, the one of the goods, the other of the bill 
transactions. The defendant kept only one account of 
the goods and bills. At the time of Duckham and Zan- 
kester*s stopping payment, there was a balance due to 
them from the defendant, as appeared upon Duckham 
and Lankester^ s books, of 194*5/. Ms. 5d. on the goods- 
account, and at that time there also appeared a balance 

in 
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in their favour on the bill-account; but in consequence 1817* 
of the defendant havins: afterwards taken up some re- 
turned bills, Dttckham and Lankester were debtors upon apina 
the two accounts together at the time of the action 
brought in the sum of 8/. 5s. The plaintifis have not 
been paid for the goods, nor has the defendant paid 
Duckham and Lankester formally for them. 

The question for the opinion of the Court is, Whe- 
tlier the plaintiffs are entitled to recover ? If they are^ 
the verdict to stand; if not, a nonsuit to be entered. 

Gaseleey for the plaintiffs, argued, that so long as the 
factor remains unpaid by the purchaser, it is competent 
to the principal to whom the goods belong to interpose 
and insist upon payment being made to himself. If a 
factor sell without disclosing his principal, he may 
receive payment and acquit the purchaser, provided 
such payment be made in the usual course of trade; but 
if before payment the principal be disclosed, he is en- 
titled to demand payment. And these positions are not 
varied by the circumstance that the factor may happen 
to act under a del credere commission ; Scrimshire v. Alder^ 
ton (fl), Morris v. Cleasln/ (i), and Campbell v. Hassel. {c) 
Applying them to the present case, it is agreed that the 
defendant was aware that Duckham and Lankester were 
only factors, although for a while he might not know 
for whom, and if in this interval he had paid them for 
the goods he would have stood acquitted. It is equally 
clear, however, that the defendant did not make such 
payment ; for as to the running account between them, 
which was ultimately in his favour, it was otherwise at 

(a) iJ/r. IIIS. {b) Vol. i. p. 576. Vol. i?. p. 56C 

(c) Stark, N. F. C. 235. 

the 
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1817. Ae time when the principal was disclosed, which is the 
time to look to. 



HoRNir 
agdhui 
Lact. 



Littleddle contr^. This differed from the ordinary 
casies by reason of the del credere commission, accom- 
panied as it was by the circumstance of the plaintiffs 
having drawn bills on Diickham and Lsankester against' 
tfaes^ identical goods. According to Grace v. Dubois (a), 
and Bize v. Diciason (6), a commission del credere con- 
verts the factor into a principal by making him liable in 
the first instance to the owner of the goods, so that 
upon a delivery to the factor and sale by him, a debt is 
raised betweeh the factor and his employer. And 
though in Scrimshire v. Alderton Lee C. J. ruled that 
a sale by a factor creates a contract between the owner 
and buy^r (c), yet a jury of merchants disputed that law, 
and said that by the usage of trade a del credere commis- 
sion made the buyer liable only to the factor, and so 
they found. And in another instance, it was said by 
ChambreJ., where the principal .resides abroad, he is to 
be presumed to be ignorant of the circumstances of the 
party with whom his factor deals, and therefore the 
wholie credit is considered as subsisting between the 
contracting parties. (^ In addition to this, the fact 
that the plaintiffi drew bills on Duckham and Lsankester 
for the value of these particular goods imports that they 
Were content to take them for their purchaser, and to 
close the transaction here. It amounts to an authority 
to them to call on the buyer for payment ; while on the 
part of the factors it shews that they were willing to 
take on themselves the responsibility of the purchase. 

(a) \T.RA\2. [b) 1 T, R. 285. 

(c) Sir, 1 182. (</) ffoughian v. Maiikewh 3 P. j- P. 49a 

Lord 
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Lord Ellenborough C. J. I own I cannot think 1817. 
that a commission del credere is to have an effect "3 
attributed to it beyond that which regards the benefit of af^hi»t 
the principal who gives the commission. The com- 
mission imports* that if the vendee does not pay, the 
factor will: it is a guarantee from the factor to the 
principal against any mischief to arise from the vendee's 
insolvency. But it varies not an iota the rights sub« 
sisting between vendor and vendee. A somewhat 
different doctrine seems to have originated with Grove 
V. Dubois. A kind of magic effect was there given to a 
commission del credere^ changing the relative position of 
the owner and buyer; and what is reported to have 
fallen from Chambre J., in a later case, is referable to- 
the same authority ; but this was set right, as I think, 
in the judgment in Morris v. CleaAy{a\ which was 
given after much consideration, and, I may add, with 
the concurrence of two of our learned brethren on this 
bench, now^ unhappily, no more. The ulterior efifect 
given to this commission in the above cases has created 
the confusion* As to the ai^ument founded on the 
drawing of bills, if it had amounted to payment, op to a 
case of mutual credit (6), the argument would have- been* 
good. This was very recently considered by us in . 
Qraham v* Dyster. {c) 

Bayley J. It is important that the relative positmi' 
of principal and factor should be understood and kept 
distinct The factor is agent, the parties to be con- 
sidered as principals are the owner and buyer; The- 

(a) Aide^ vol. iv. p. 574. (6) Gcwg/t v. Ciagg$$, 7 T. R» 359. 

(c) jtnte, vol. vi. p. 1. 

owner 
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1817* owner has a right to look for payment to tlie buyer^ 
„ unless by some act in which he has concurred he has 

HOANBY * 

agaitut deprived himself of that right When he gives a del 
credete commission, he means to obtain an additional 
security ; that is, the security of the factor ; and it would 
be extremely hard if, instead of having an additional 
security, he should find that he had only substituted one 
for another, that he had shifted the responsibility from 
the buyer to the factor. In Morris v. Cleasby the effect 
of such a commission was much considered, and it was 
held that it could not have any such effect If the 
vendee pay the factor for the purchase in due course, 
and according to the contract, he will be protected ; but 
if otherwise, he pays on the credit of the factor. 

Abbott J. A del credere commission is in the nature 
of a private agreement between factor and principal, 
and, therefore, cannot vary the rights of third parties* 
The present is the case of a sale by a factor, the pur- 
chaser knowing him to have been such. Acceptances 
given, or payment made at the time, according to the 
usual course of trade, would have discharged the pur- 
chaser. No such payment having been made, the 
principal had a right to step in and require payment to 
himself. The circumstance of there being a bill-account 
between the parties does not vary these rights, these 
being founded on the del credere commission. 

HoLBOYD J. I am of the same opinion with respect 
to the effect of a del credere commission and the sale 
transaction. Where the party selling is known to be a 
factor, if the vendee pay the price to him, according to 
the usual course of his authority to receive, this will 

discharge 
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discharge bim ; but it i« not bj a course of drawing biUs 1^1 7« 
between the principal and &ctor, as stated in the case^ ""~~* 

HOEKIT 

that AC can be discharged. t^aintt 



Judgment for the plaintiff. 
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The KiKG against The Inhabitants of frednndw, 

^ April 30&. 

£CCL£SFI£LD« 



ON appeal, an order for the removal of Joseph Where pwiper, 
A paritfh ap- 

IVostetiholmf Sarah^ his wife, and one child, from prentice, bound 
the township of ^rig^^/s/W^ jB/Vr/oTT, to the township of served about 



Ecclesfield^ both in the West Riding of the county of ^hen It^was 
York^ was confirmed at the sessions, subject to the JSouSdcotoC 
opinion of this Court on the following case : — ^**° wb« of the 

* ^ nine trade with 

The pauper, when about nine years of age, was his master, to 

serre him the 

bound by a parish indenture, dated 24th May 1803, as remaindt;rof 

bis term, and 

an apprentice to Samuel Carr, of Ecclesfield^ till he c agreed to 

1 I 1 • < f T T t P^y ^^ master 

should attam the age oi twenty-one years. He served u 6(/. per 
Carr under that indenture for about eight years, when, Jhat period,^nd 
in consequence of some disagreement between them, it \^^\^^^' 
was agreed that he should iro to Peter Cadmaru of ^v ■* ?"* ^^^ 

° ° fi few days on 

Sheffield^ scissor-maker, to serve him during the re- *"•'» *"<* co^- 

^ ^ tinned serring 

mainder of the original term. Cadman agreed to pay bim with bis 

. , master's express 

Carr Is. 6d. per week during that period. The pauper consent, and 
accordingly went to Cadman^ at first for a few days upon been there 
trial, and continued serving him, with Carr's express orlgtnannden* 
approbation and consent. After he had been there [(""^^by Ms^mall. 

ter to C, and 
a new todeni(«tre of apprenticeship made between the paaper, his fiitber.in-law, his master, 
and r.> without reference to the original indenture, and for a longer period than the 
remainder of the original term, and contaioing some previsions diflSering from tliose in the 
original indenture: Held, that pauper did not gain a settlement by serving C. as upon a 
consttrucuve service under the first indenture witli his master's consent, although C* con- 
tinued to pay his master the ii. 6d, per week under the agreement. 

Vot. VI. N thre« 
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1817. three weeksi the original indenture was given up by 
_ Carr to Cadman. and an indenture, of which the fol- 

The Kino ^ ^ ' 

agairut lowiug is the substance, was executed by the parties : 

The InhabiU 

anuof This indenture, made the 30th day of November^ 

1810, between Joseph Wostenbolnij son of Benjamin 
Wostenkolmj deceased, Charles Dentojiy the said Joseph 
WostenholnCs father in law, and Samuel Carr^ maker of 
scissors, of the one part; and Peter Cadman^ of the 
other part ; witnessetli that the said Wostenholm^ of his 
own good liking, and by and with the consent of his 
friends, hath put and bound himself apprentice to and 
with the said CadmaUy in the trade of a maker of 
scissors to be taught and instructed, and with him as an 
apprentice to dwell, serve, and abide, from the day of 
the date hereof for seven years thence next ensuing, 
during which time the said Wostenholm^ the appren- 
tice, shall and will take him, the said Cadman^ for his 
master (and so proceeded in the usual form of in- 
dentures of apprenticeship). And the said master 
doth for himself, his executors, and administrators, 
covenant and agree to and with the said apprentice, 
that he, the said master, shall and will teach and 
instruct the said apprentice, according to the best of 
his, the said master's, skill in the said trade, within 
the limits of the corporation of cutlers in Hallamshire / 
and also that he will provide for the said apprentice 
good, wholesome, and sufficient meat, drink, &c. ; and 
also that he will pay him for wages sixteen pence yearly 
during the said term. And the said master doth hereby 
further agree to pay the said apprentice the sum of two 
shillings weekly during the last year and a half of the 
said term. 

(Signed and scaled by all the parties.) 

No 
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*. No premium was paid to Cadman^ but he continued to 1817. 

pay Carr the Is. 6d. per week under the agreement, 

wd the pauper continued to serve Cadman during the agamti 

. . Thelnhabit- 

greater part of the remainder of the original term. The ants of 
sessions being of opinion that the pauper had not 
gained a settlement at Sheffield by this service with 
Cadman^ confirmed the order. 



G^ord and E. Lawes in support of the order, ad- 
niitted, that if an apprentice serve a second master, with 
the consent of the first, it is a constructive service under 
the original indenture; but they argued that no such 
consent could be inferred from a new contract made in- 
consistent with the original indenture; and, therefore, 
service under such new contract could not be referred 

« 

to the original indenture; Rex v. Christawe.{a) In. that 
case the second indenture did not, as in the present 
case, extend beyond the term limited by the first, yet, 
inasmuch as it professed to be a new binding, it. was 
held not to operate as a consent to a service under the 
original indenture. 

Scarlett and E. Alder son^ contra^ differed this. from 
Rex V. ChrisUme^ where, if the second indenture failed, 
there was nothing to shew a consent to the service. 
Here was a previous agi*eement, independently of the 
indenture afterwards made between the two masters, that 
the pauper should serve out the remainder of his term 
with his new master, the latter paying the original 
master a weekly payment; which payment was con- 
tinued long aiter the making of the second indenture, 

■ 

(a) ll£cuf,95. 

N 2 and 
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ISI7. and could only be leferred to tbe agreement. Here- 
tattf qu^cunque xddj whether the second indenture b^ 
good or otherwise, here was a senrioe with consent of 



Hm Kivo 



71m Inbflfaiu 

a«tt of the original master. If it be yoid, it Cannot afieot tbe 
original bindings nor the parol consent of tbe roaster to 
the service of bis apprentice; it is the same as if it bad 
never been made; and in that case^ could it be doubted 
that tbe consent to the service performed by the ap-> 
jMrentioe would be complete ? In this respect, theiefore, 
the present is mainly distinguishable firom tbe ease of 
BiM V. Ckrittcne* 

Lord I^xsNBOROUGH C.J. Ttie second indenture 
18 not to be rejected as an entire nullity ; altfiougb it be 
not capable of the legaX eflect for which it was intended^ 
that is, to constitute an apprenticeship, it may serve to 
indicate an intention that tbe service should not be con-' 
ttnued under the original indenture, but should begin 
de nffoo. I think this case b concluded by JBor v. 
Oi-Js^owr, which was decided on a review of all die 
cases. 

Batlsy J. In my opinion, this case cannot be fiurly 
distinguished from lUx v. Chrisiowe. In that case it 
was settled, that unless there be a consent to the seooiid 
service under a recognition of the original binding a 
settlement is not acquired, and that an instrument pur- 
porting to be a new binding is not sach a consent. Is 
it possible in this case to say, that the second service 
was a service with a consent of the nature above stated^ 
when the time and manner of service are difierent 
from those under the original binding? The second 
master had not tbe same rights with respect to service 
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as the first master, neither had the i^prentice the same 
rights with respect to his employment. In truth, the 
second indenture was made with another vi^w, and 
shew# that it was iievet intended tfaaC tine senrSde diould 
be continued under the first, on the same terms, or 



Tbe Knro 

flfermjf 

TbelplMlrft. 



Abbott J. To hold A$X s^^iirice under the setoi^d 
contract Was a service .under the first, would, as it ti^eiAvi 
fd me, be not otoly to draw a legal conclusion withoat 
premises, but contrary to the facts. When the po^tfS^ 
teecuted die new ind^iture stipulating for service folf 
imoiifaer period, it is impossible, I think, to say that thb 
was not a new service under the liew bidedture akld nol! 
under the first. Bex y. Christaaoe appears to me to 
^▼ern this case, unless thd circumstattde alludecf io by 
Mr. Scarktt makes a difference. But I think that cif^ 
tttmstance does not^ (br I consider the pardl a^te-> 
ment as entirely done away with by the subsec^tteiit 
instrument. 



HoLUotb J. I ani ^itkely of di^ same of^on; K 
seems to me that th^ second service, being inoonristen^ 
with and in a different duuracter from the first, must be 
consider^ as a seiVice referable to' the engagitaent 
fKth die second master, and not with the first 

Order of sessions coiifiiliie£ 
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1817. 



^^1^' ^ Jones, Administrator, against Williams. 

Administntor 'T^HE plaintiff, wbo sued in his representative cfaa* 
eoits of nonsuit racter, was nonsuited; and now Taunion moved for 
orMtion^f^tnT i^i'ui® to tax the defendant his costs, stating that he had 
^t^SS!** ^ ^ aflSdavit shewing that the plaintiff must have known 

this to be a groundless action. And he cited Hawes v. 
Saunders (a\ and Higgs v. War7y{b\ as authorides that 
an executor or administrator is liable to costs on a 
judgment of non prosj but he admitted that he had no 
authority extending that liability to a nonsuit 



Lord Ellenborough C.J. An administrator is in 
general not liable to costs, but this is subject to some 
exceptions. But how does this appear by the record to 
be an excepted case ? 

Bayley J. The reason why executors or adminis- 
trators suing in their representative character are not liable 
to costs is, because they are not within the statute, (c) 

Abbott J. Would it not be ground of error on the 
record.? Here the plaintiff declares upon a cause of 
action arising in the lifetime of the intestate. 

HoLKOYD J. My general impression is, that for a 
cause of action arising in the lifetime of a testator or in- 
testate, where the plaintiff cannot bring the action in his 
own right, costs do not attach, (d) 

Rule refused* 

(«) 5 Burr. 1594. (b) 6 T. R. 654. 

(c) S5 H. 8. c. 15. ' (</) Set Cro. J^c. S29. ff(ryworth ▼. David, 
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PuTLAND the elder against Nbwman and Thunday, 

° May Itt. 

PuTLAND the younger. 

IN Trinity term, 1 808, the plaintiff signed judgment for A tdre/adat 
IS necemry to 

8000/. debt, and 80$. costs, upon a warrant of at- rerivethejudg- 
torney executed by the defendants. The warrant of year aod dmj, 
attorney did not contain any authority to the plaintiff to can^be w^^ 
issue any writ of execution upon the judgment after pne ^^ 
year and a day, without a scire facias to revive the 
Judgment. 

In Michaelmas term, 1816, the plaintiff sued out an 
tlegitj without entering any award of an elegii on the 
judgment-roll; under which writ, on the 29th Naoembet\ 
the sheriff seized the goods of Newman^ and extended a 
moiety of the lands of the defendant Pu^ra^. • 

In Hilary term last a rule nisi was obtained for 
setting aside the writ and execution, because a scire 
Jacias to revive the judgment ought first to have issued ; 
and afterwards the plaintiff entered an award of an elegit 
on the roll of the judgment, as of the same term with 
the judgment, and continued it down. 

Marryati who now shewed cause, contended, on the 
authority of Seymour v. Grenville (a), that by the practice 
of the Court an award of an elegit^ with continuances, 
might be entered at any time ; and, therefore, the pro- 
ceedings in this case, which, he said, had been taken in 
strict conformity to those in the case cited, were regular; 

(«) Carth, 285. Comb, 232. S. C. 

N i and 
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IS IT* and as the Court, upon that occasion, being informed by 
" the clerks of what had been the practice for many years, 

POTLAND 

againit held it to be the law of the court, and ordered the 
execution to stand, so would they do in the present 
instance. And he said^ that possibly tlie reason for the 
distinction in practice in respect of this writ and other 
writs ^ execution night be, that the others were coiQ- 
mon law oxtcutions, this was giv^n by tbe atatute of 

Bickard$(mt aantrd^ denied that ther^ waa any solid 
arciason for varying tha practice between writs of el^it 
and other kinds of execution, in all of which the plaintiff 
must have a scire facias to revive the judgment after the 
year* And he said, that the fair understanding of the 
report in Carth. was this : that the award of the degit 
had been enter^ on the judgment^roU within the year, 
although th» taking out the writ was long afterwards ; 
for it seems that the doubt which the Court entertained, 
and tp which they wiere at first inclined, was, Whether 
the elegit ought not to be taken out within the year; 
and if the entry of the award in that case were as sug'^ 
gested, then had the plaintiff made bis election within 
the time : and so the case is distinguishable from the 
present. 

Lord Ellenborougis C. J. I feel much disposed to 
uphold an authority of such long standing aji the one 
oiled, and havei thereforet anxiously looked about to 
discover some sdntiUa of reason for the praotioei bat 
what is there in the nature of an elegit whioh should 
furnish a different rule of practice from that which 
pervades all other executions. I own I cannot discover 

any 
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any possible reason for a difference. The reason why a IS17* 

scire facias is required after the year is, because where -— 

P0T1.AVD 

the plaintiff lies by so long after judgment, it may be agflmu 
presumed that he has released the execution, and, there- 
fore, the defendanl shall not be disturbed widiout notice, 
and bavbg an opportunity of shewing cause, if he can, 
why eatecution should not issue. 

Baylet J. At the period when the case cited from 
Carth. was determined, I believe it was generally sup- 
posed that a writ of htAere facias possessionem might be 
sued out after a year and day, without reviving tlie 
}uiigxsiesit\yy scire faci€u. Since that time it has been 
held, that the lessor of the plaintiff must have a srt. 
fae. as in other cases, (a) And I can see no reason 
for any material distinction between the present and 
other cases, the mischief applies equally to one as to the 
other. If, as has been observed, an elegit be given by 
the statute of West. 2., so also a scire facias lies by the 
same statute. 

Per Curianij 

Rule absolute, without oosts^ the 
defendant undertaking not to 
bring an action. 

(a) See 1 Salk, S58» ffUhers ▼. Harm. S Ld, Baytn. 806. S, C. 
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^'•y^ Orgill against Smith and Another. 

Tbe riotous de- /^ASE upon Stat. 52 G. 3. c. ISO. against two of the 

moUahiog of ^-^ 

frames for the inhabitants of the hundred of West Goscote^ in the 

fbune-work county of Leicester ; and the plaintiff declares that on, 

offen<»for" ^^'^ *^ ^^* ^" ^® ^^'^ hundred, divers persons, un- 

52^G*3*'l'iTO ^"^^^^J riotously and tumultuously assembled together 

«.0. giTesm. with force and arms, unlawfully, feloniously, and with 

remedy against 

the hundred, force did demolish twelve frames^ of the plainti£^ such 

for such frames 

are not within frames being engines used and employed by him in 

the meaning of % • n n r 

the word 09igme Carrying on and conducting his manufactory of frame- 
act, work lace; and did then and there demolish and de- 
stroy 20 lbs. of Mechlin thread, 50 lbs. of cotton, and 
100 lbs. of net, then and there being in the frames; 
that plaintiff gave notice of the offence to some of the 
inhabitants of, &c.; and that he was examined upon 
oath* before a magistrate, as required by the statute; 
and that he has received no satisfaction or amends. 
Second count, omitting the thread, cotton, and net. Plea, 
general issue. 

At the assizes for Leicestershire^ there was a ver- 
dict for the plaintiff for 400/. for the frames only, 
subject to the opinion of the Court upon the follow- 
ing case : — The plaintiff at the time his frames were 
broken, was a lace manufacturer residing at Castle Don- 
ingtoriy in the hundred and county mentioned in the 
declaration ; and carried on his trade in a factory 
erected for the purpose, adjoining to and abutting upon 
his dwelling-house. In the month oi April 1814, there 
were twelve lace-frames in this building employed in the 
carrying on of the plaintiff's manufactory, in which 

frames 
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frames there was a quantity of MecAUn thready cotton, 1817. 
and net in a course of working. In the niirht between — »— 
the 10th and 11th of the same month, the house of the i^amst 
plaintiff was repeatedly fired into by a number of per- 
sons unknown, riotously and tumultuously • assembled 
together ; the factory was at the same time broken into, 
and all the frames were broken and damaged, and the 
work in them was also damaged. The frames were 
made of wood and iron, and each of them was five feet 
three inches high, and six feet six inches wide, and 
weighed about six hundred pounds. These frames were 
no part of the factory or building, but might be moved 
from one place to another, and set down in any room 
and worked there ; but they could not be removed from 
the rooms where they were placed, without being taken 
to pieces. The frame is worked by a man standing at 
it; and as it works with considerable rapidity, and for 
the purpose of keeping it steady, an iron bar let into 
the frame is fastened to the window-sill with nails, and 
two pieces of wood are placed in an oblique direction, 
one end resting upon the floor, and the other fastened 
to the upper part of the frame. The notices and other 
preliminaries required of the plaintiff by the act of par- 
liament were proved. 

The question for the opinion of the Court is. Whether 
these frames are within the meaning of the statute 
52 G. S. c. ISO. s. 2. ? If they are, the verdict to stand ; 
if not, a verdict to be entered for the defendant 

J, Balgw/y for the plaintiff, referred to several of the 
statutes recited in the preamble of the statute in ques^ 
tion, which, he said, was intended as supplemental to 
them ; viz. IG.I. stat, 2. c. 5. (Riot Act) ; 9 G. 1 ; c. 22. 

(Black 



temb 



It4 CASES IN EASTER TERM 

tS\7. (Block Act}} 9 G. S. c. 89.; 41 G. 3, e. M. In thct^ 

*""^ he said, a renedt is given against the hundred for da^ 

Omiiu 

^fotiui nififjpet by the pulliiig down or demdisbing the species of 

property intended to be secured ; and comprehensive as 

they are in the description of that property, eslendtiig 

not only to dwelling-houses, && but to mills and en- 

ipbes in oc^eries wd mines; it seems from die redtri 

q( the statute 53 G. S. c. 180. to have been necessary 

that more effectual provision should be made for tibe 

protection of property not within the provisions of thoac 

acts. Wherefore the statute makes it a capital offence 

if any person or persons, riotously and tnmultuously 

assembled together, shall with force demdbh or poll 

down, or begin to demolish or pull down any erection 

and building, or engine whici shall be used in ike carnf* 

img on qfang trade or mamifdcUmf^ or any branck ofaxg 

trade or manufaetory qfgoodSf wares^ or merekandize {a) i 

and it enacts, that persons injured by such demolishing^ 

wholly or in pait, of any such erection, building, or 

engme^ shall be entitled to recover dM value of the 

aams^ and of the machinery belonging thereto or uaad 

therein^ in maoBer provided by the Riot Act. (f) No* 

thing, it ahould seem, can be more comprehensive or 

clearer than the language of this last of a series of ads 

of paiiiament, all in pari materid. With respect to the 

first of this series it has been adjudged, that being a 

reoMdial law^ and therefore entitled to a libei^ odiH 

stniction, it eaAraoes the goods and fnmctwre in the 

house, which are not mentioned, as well as the house 

ilseUv which is mendoned ki that acl(c); and it would 

be strange if the rule of ikmatmctioD upon the praaant 



(a) 8eet«9« (b) UecuB. (c) Ikm^L 690. Byde^ 

occasion 
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acaaiom were to be reyersed. But, io truth, tJmmfiin 1817. 
question does not require tbe aid of a liberal copatruc- 
tioo; for try it by the letter, and the result will be the 
aame. The letter aaySf ^ engine used in the carrying 
on of any trade or maoufaotory," it is not confined Io 
any particular engine or trade; and are not thcaefhunes 
engines according to the very letter of that description ? 
The word engine is defined by one of the best phi- 
lological EnglUk attthoritics (a) to be ^ any mechanical 
complication, in whidi various movements and parts 
eoocnr to one e&et;'' donbtkss, therefi>re, these frames 
come strictly within that definition ; and that 'they are 
«sed m a trade <Nr manufactory is afqiarent upon the 
atatement of the case* 

Bender, cmUrdj admitting that the stat- 52 6. S. c. IM. 
was passed in extension of the fi>rmer acts recited in its 
preamble^ argued, neverthdcss, that the fi*araes in qnes* 
tion did not fall within the aseaning of the word engine^ 
according to the true constrnetion of the act. The 
word ermine is found for the fixBt tiaae in the act 9 G. S« 
€. 29., where it is confined to engines finr draining mbes 
or drawing ooala out of coal-mines ; and the act speaks 
of setting fire to, burning, demolishing, and pulling 
down the same. And it is remarkable that the latter 
expression of demolishing and pulling down, which is 
borrowed firom the Riot Act, pervadea the whole series^ 
down to the act in question; whence it is pkun, that 
not every kind of engine was meant, b«t snch kind of 
engine only to which the expression of demolishing and 
pulling down may pri^rly be i^iplied Thai the word 
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1817. is capable of a more enlarged sense in the vocabulary of 
^— " science cannot be denied ; but if tliat is to serve as a 

Orgill 

i^ainH rule for construing this act, then a spinning-wheel would 
be within the act ; and according to another definition 
borrowed from the same authority, the word means 
•* any instrument ;" for which he quotes — 

" He takes Uie gift with reTerence, and extends 
i The little engine on his fingers' ends.*' 

So that there is hardly any instrument, however minute, 
which would not satisfy such a rule of construction. In 
common parlance, however, frames such as the present 
are not known under the term engine; the trade know 
them only as lace-frames or stocking-frames. Besides, 
the word engine is associated in the act with others, 
which afibrd a key to its meaning ; ^^ any erection, 
building, or engine," must mean an engine ejusdem 
generis with erection and building, such as those which 
serve to set a whole manufactory to work, the demolish- 
ing of which was the prevailing mischief at the time of 
passing the act. At this time, also, it is not immaterial 
to. notice, there were acts subsisting for the special pro- 
tection of stocking and lace-frames, particularly 52 G. S. 
c. 16. passed in the very same session, and but a few 
months before the passing of this act; yet these are not . 
mentioned in it, which could hardly have happened had 
it been intended to include them under the same pro- 
visions. These special acts provided against the break- 
ing, destroying, or damaging, which being^an offence 
that might be committed secretly without open force, as 
in the case of demolition or pulling down, they gave no 
remedy against the hundred, because in such case no 
negligence could be imputed to the hundred ; but the 
52 G. 3. c. 16. makes the offence capital. This is re- 
pealed 
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pealed by the 54 G. 8. c. 42., which reduces the offence 1817. 
from a capital to a transportable felony. Now if the — — 
argument for the plaintiff, that the demoUshing or de- ^mjt 
struction of these frames is within 52 G. 8. c. 180. be 
good, then is there a manifest incongruity between that 
act and 54 G. 3. c. 42., for then the same offence will 
be both a capital felony and a transportable felony at 
the same time; for if the hundred be liable in this 
action, then must this offence be a capital felony within 
the 52 G. 3. c.l30.{a) 

J. Balgw/f in reply, maintained that there was no such 
incongruity as imputed; for the 52 G. 3. c. 130. was 
confined to riotous demolitions or destructions, the re* 
pealing act 54 G. 3. c, 42. to such as were accomplished 
without a riot; between which offences there might be 
good reason for distinguishing the punishment. And 
to a question from the Court how he reconciled the two 
acts with reference to a destruction by burning, which 
the 52 G. 3. c. 130. makes capital, although unaccom- 
panied by a riot, he answered, that the legislature might 
well be supposed to have intended to leave that sort of 
destruction unmitigated by the subsequent act* With 
respect to the limited sense given to the term engine^ 
which would accommodate it to the expression oi pull 
dffwn or demolish^ he denied the propriety of any such 
restriction ; but admitting it, he said that the frames in 
question from their weight, from being fixed to the 
building ex necessitate^ and from their incapability of 
being removed without being taken to pieces, were of 
magnitude and solidity sufficient to satisfy the limited 
sense of the term. 

(a) Reid ▼. Clarke, 7 T. H, 496. 

• Lord 
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II 17* Lord Ellehbokouoji C J. I own that ia tbe course 

•f tbe argitoent my mind has fluctuated ; it was at first 

a§uHU impressed in &voiir of tbe plaintiff's conatriftctionf but it 
bas imdergona a cbaage^ and I am bow clearly of 
opiaioa tbat tbe word engine^ as it is fixind in tbis acly 
does Bol Apply to all tbe utensils and tools wbicb afford 
the means of carrying on tbe trade, sufib as are tba 
tocris and ntensik mentioned in the 52 G. 3. c. 16^ but 
ia to be accepted in a mucb more limited sense. Tbese 
two acts of parliament, passed in tbe same sessicHif bave 
very distinct objects ; tbe first bas no relation to mis* 
ebiefe connected witb riotous assemblies, and tberefore 
it does not provide any remedy against tbe hundred ; it 
is aimed at ads of malicious misdiief levelled against 
tbe means wbereby tbe framework-knitted trade is 
carried on. Tbe word engine is indeed used in botb 
tbese acts, and perbaps it is owing t^ tbis equivocal use 
of it, tbat we are engaged with tbis argument to-day. 
In tbe act for tbe protection of tbe trade, it means tbe 
utensil by wbicb the trade is carried on; there is no 
room to doubt of tbis, tbe act is clear, it speaks of *^any 
iram^ or machine, or engine thereto annexed;" and 
again it particularises '' any frame, madiine, engine^ 
tool, instrument, or utensil used in and for tbe working 
and making of any such framework-knilted pieces;" 
and it subjects to tbe penalty of capital punishment 
persons who shall be found guilty of the malicious 
mischief there described. It seems afterwards to have 
occurred to the legislature that this penalty was heavier 
than necessary, and therefore, by 54< G. d. c. 42., it was re- 
duced to a transportable felony. In the 52 G. S. e.lSO., 
the act with which we are at present concerned, tbe word 
engine is also used; but it seems to me to demand a 
different interpretation from tbat which it bears in the 

other 
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Other act, as much as if it had been a different word^ 1817. 
The object of this act was the general protection of the T 
•property of the King's subjects engaged in any trade or gainst 
mauu&ctory, and not a special protection confined to 
some particular trade* Then let us look to the language 
of it : *^ shall unlawfully and with force demolish or 
pull down, or begin to demolish or pull down, any 
erection and building, or engine, which shall be used in 
the carrying on or conducting of any trade or manu- 
factory." Now the expression demolish or pull down is 
borrowed from the act 1 G. 1., and is to be found in the 
whole series of acts downwards to the act now in 
question; all which relate, as one should expect d 
priori from the use of such an expression, to fabrics of 
A fixed or permanent erection. Erection and building 
iire words of a general signification ; the first of them 
the most so, yet both have relation to the soil ; whereas 
the words in the other act concern things altogether un- 
connected with the realty. Nor does the reason of the 
thing require that we should put a construotion upon 
this word engine which from the company in which it is 
found would be a forced one; for it would be absurd to 
aupposfe that the legislature meant to give a remedy 
flgamst the hundred for damage done to every imple- 
ment of trade ; but it may be far otherwise where the 
damage arises from the demolition of some powerful 
engine connected with the soil, and which, therefore, the 
hundred might be expected to interfere in order to pre- 
vent Although, therefore, the word engine is here 
used, it is used in a difierent sense from that which 
belongs to it in the other act This act constitutes it a 
&lony to demolish or pull down, or begin to demolish 
or pull down, any erection, building, or engine, which 
' Vol. VI. O must 
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1817. must mean engine ejusdem generis; and there is no 
remedy against the hundred for damage to engines un- 

offumt less where it is an engine analogous to an erection or 
building. These frames are, indeed, in some d^ree con- 
Elected with the building ; but they are not so necessarily, 
and only so for a temporary purpose : they are move- 
ables, like a bed, although of too large dimensions to 
foe moved away without taking them down: they are 

not in their nature fixed, and therefore not of that 

« 

description for which this remedy will lie. 

Bayley J. I am entirely of the same opinion. The 
act 52 Q. 3. c. ISO. is a penal act, wherefore we should 
not be warranted in extending its construction beyond 
that which it fairly imports, and we are satisfied the 
legislature must have meant by it. Before the passing 
of this act certain other acts had passed for the pro* 
tection of property engaged in trade of -a local and 
particular description, the property described being 
such as would go to a man's executors, and not to his 
heir, among which the term engine occurs. Another 
set of acts also existed for the protection of proper^ 
not confined to any particular branch of trade, in some 
of which the same term is to be found, but there it is 
coupled with collieries or mines as appertaining to 
them. Then came the act in question, in the title to 
which the word properties is used, which word may 
apply to real as well as personal property. But for the 
understanding of the statutable meaning of the word 
engine as it occurs in this act, let us look, as we ought 
to do, to the expressions with which it is associated. 
We find them to be, ^^ shall demolish or pull down any 
ierection and buildings or engine, which shall be used in 

the 
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the carrying on any trade or manufactory.'' We are 1817* 
all conversant with the fact of there being many engines 
used in the carrying on of various manufactories, which ^ainsi 
are ejusdem generis with fire-engines erected for the 
firaining of collieries, mentioned in theSG. S. c. 29.; 
and in this sense the word is consistent with the former 
acts. But if the legislature had meant that the act 
should be understood as applicable to any instrument 
used in trade, is it probable that they would have con- 
tented themselves with the use of this single expression 
to manifest such intention, and would have omitted the 
word machine and other words appropriate to imple- 
ments of trade ? I think this could hardly, have hap- 
pened. We find in the act passed the very same 
session for the protection of the frame-work knitted 
manufactory, where one object was to protect the tools 
of the trade, a catalogue of words descriptive of the 
various machinery. Compare this abundance of ex« 
pression in the one act with the penury in the other : we 
have there, *^ frame, machine, engine, tool, instrument, 
/and utensil," here the single word engine^ and that, too^ 
in connection with the 9 G. 8. c. 29. I think, therefore^ 
that this being an act in continuation of former actSt 
and one which afiects the subject capitally, we are bound 
to give it that construction which is in conformity to the 
acts to which it bears relation. 

Abbott J. I am also of opinion that the plaintiff is 
not entitled to recover. The question is. Are tliese 
frames engines within the meaning of the 52 G. S. 
c. ISO. ? They cannot be so within the meaning of s. 3., 
unless the demolishing them would be a capital felony, 
.within the meaning of tf. !• and 2.; and if there is to be 
• O 2 any 
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1817. fin; departure from the natural coDstruction it should 
""""^ be rather in restraint than enlargement of it. Now the 
gainst word engine is a word of very general signification, and 
its meaning here must be sought out from the act itself; 
and the language which surrounds it, and also from 
other acts, in pari materid^ in which it occurs. The 
act in qu^tion is aimed at the outrage committed by a 
demolition or pulling down, or beginning to pull down 
or demolish ; that is the offence described in the second 
section. This expression of demolishing or pulling damn 
is not properly applicable in a serious sense to things of 
small dimension, it is sometimes, indeed, applied hyper* 
bolically to minute things, but that is not a sense in 
which the legislature can be supposed to speak ; and the 
term beginning to demolish or ptdl dovm denotes that to 
complete the act would require a continuance of force 
operating upon the subject-matter; whereas, as it respects 
these frames, one single blow, with a sledge hammer, from 
a strong arm, would probably complete the ruin of them. 
We find also that the word engine is used in association 
with ^' erection and building" which are things of a 
permanent nature. Now these frames are fixed to the 
floor, not as a part of the building or erection^ but for 
the purpose of keeping them steady when at work; and 
the case states that they may be removed from one part 
of the room to another, although not from one room to 
another without taking them in pieces, which is probably 
on account of their size, or it may be that they are of 
too delicate a texture to be removed without it ; for I 
believe the mechanism of them is very delicate. Lodg- 
ing, therefore, at this act by itself, I should be of opinion 
that this is not an engine within its true meaning. But 
when I come to collate it with other acts, this opinion is 

very 
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very strongly fortified. Of the previous acts the first 1817. 
oomprehended dwelling-house, barn, stable, or out- ■ 
bouse (a) ; another extended to mills and to engines for agai$ui 
draining collieries or mines (£) ; this extends farther, to 
erections, buildings, and engines employed in any trade 
or manufactory ; but still I say they must be engines o( 
the same kind with erections and buildings employed in 
tradt. Again, if we consider this act with reference to 
the laws which existed for protecting the lace and stocks, 
ing-frame manu&ctory, we find that the legislature had^ 
in the same session in which this act passed, provided a 
further protection for that trade, by constituting the 
breaking or destroying of frames, or other instruments^ 
used in that manufactory, a capital felony ; and shortly 
afterwards, by 5i G. S. r. 42., they mitigated this 
penalty to a transportable felony. Now if these frames 
be within the meaning of the 52 G. S. c. 130., whereby to 
bum them would be a capital offence, is it possible to say 
that they are not also within the 54 G. 3. c. 42., whereby 
to destroy them is only a transportable felony ? And 
this would be to make the same o£Pence a capital offence, 
tod not a capital o£fence, at the same time. This con- 
sequence has been denied by Mr. Balguy^ who escaped 
very ingeniously from this dilemma by arguing that a 
destruction by burning is a capital offence, notwith- 
standing the 54 G. 3. c. 42., but that a destruction by all 
other means, if not accompanied with a riot, is mitigated 
by that act. And perhaps he may be right in his mode 
of dealing with this otherwise inooi^gruity ; yet the dis- 
tinction is so nice that one should have expected the 
legislature would have expressed it in plainer terms, if 

(a) 1 G. 1. $t, 2. c 5. (6) 9 G. 5. c. 89. 

O 3 their 
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their meaning was, that where there was a destraction 
by burnings or a tumultuous breaking, the capital 
punishment should not be relaxed. However this may 
be, for the reasons above stated, I am of opinion that 
these frames are not within the meaning of the 52 G. 3* 
e. ISO. 



HoLROTD J. I was not present when the learned 
counsel was heard in chief on the part of tlie plaintii^ 
and, therefore, shall add nothing farther than to say 
that I see no reason to differ from the interpretation 
which has been given to this act by the Court ; on the 
contrary, as far as I am able to judge of H, I think it 
the right interpretation. 

Judgment for the defendants 



Saturdayt 
May 3d. 



The King against The Inhabitants of Ali/ 

Saints, Worcester. 



On m question TTPON appeal the sessions confirmed an order for 

of aetUementy v^ > o 

the pauper the removal of Esther Neannan^ otherwise Esther 

remoTed to°her WtUis^ from the parish of Cheltenham^ in the county of 
mOTf^i^- Gloucester, to the parish of M Saints, in the city of 

Worcester^ subject to the opinion of this Court on the 
following case : — 

The appellants having produced the pauper^ the 
counsel for the respondents began their case by calling 
a witness, named Ann fViUiSf for the purpose of proving 
that she had been married in Ireland to one George 



cuts called A. 
to prote her 
marriage with 
C.f in order to 
get rid of the 
effect of a sub- 
aequent mar- 
riage of C with 
the pauper: 
Held, that jt. 
was a compe- 
tent witness, 

for C. not hsTing been called as a witness, she did not contradict him, and her eridcnee 
€oald Dot be used to criminate him^ 



Willis. 
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Willis, The counsel for the appellants objected to the 
competency of this witness, declaring themselves pre- 
pared with evidence of the subsequent marriage of the 
«ame George Willis to Esther the pauper; but the Court 
determined to admit the witness. She proved her own 
marriage to George Willis about fourteen years ago, and 
that a paper which she stated to be a certificate of that 
marriage had been given her by the minister, and by 
her to a Mr. Farren^ the overseer of the parish where 
she then resided, and Farren was in court ready to 
prove his having received the said certificate of the said 
witness, and having lost it, and he was ready also to 
have given parol testimony of its contents. Another 
witness proved that George Willis and the first witness 
cohabited together as man and wife^ and had three 
children then alive: that the setdement of the said 
George Willis was in the parish of Sandhurst^ where he 
was bom : that he had been lately apprehended as a 
▼agrant for leaving the said Ann^ his wife, chargeable tq 
that parish, and convicted of that ofience at the quarter 
sessions for this county : that Esiher^ the pauper, had 
gained a settlement in the appellant's parish in her own 
right, as a single woman, about three years ago, but had 
since, on the 28th December 1815, married the said 
George Willis >• which fact was proved, as well by the said 
pauper as by another witness, who was present at their 
marriage. The counsel for the appellants submitted to 
the Court that the evidence of Ann Willis should b^ 
struck out, which the Court refused. 
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Scarlett and Campbell^ in support of the order of 
sessions, argued that^n Willis was a competent witness 
to prove her marriage with George Willis/ and they 

O i said, 
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said, that in order to maintain this position it was not 
necessary to dispute the rule that husband and wife 
cannot be witnesses for each other, nor against each 
other (a), provided the rule were limited to cases where 
the interest of husband and wife is the matter in contro- 
versy, as where either of them is party to the record, (i) 
But suppose an issue between A, and J?., and A. calls a 
witness, who proves certain facts, and also calls the wife 
of that witness, with a view of confirming his evidence ; 
if the wife, instead of confirming, should contradict her 
husband, this testimony, according to the .argument 
below at the sessions, must be rejected, otherwise it may 
tend to shew her husband guilty of peijury. But 
would it not be a strange anomaly in the law, if the 
competency of a Jeme covert to be a witness should 
depend upon whether her evidence would or would not 
agree with the evidence of her husband, his interest not 
bdng in litigation ? It seems, indeed, as if some such 
doctrine had led to the decision of Bex v. Climger {c\ 
where, lipon a question touching the settlement of A* 
and JB. his wife, A» having denied a former marriage 
with C, C was held an incompetent witness to prove 
that marriage. Or, if that was not the ground of the 
decision, it was perhaps upon the principle that husband 
and wife shall not give evidence which may tend to 
criminate each other; a principle upon which die ruling 
of Holt C. J., in Broughton v. Harpur {d\ was probably 
bottomed, though the report puts it on the ground of 
interest* But in either way of considering it the decision 
in Bex v. Cliviger cannot avail, except in cases where 



(a) JBi4ff.iV: P. 286. 

(6) Bentlejf ▼. Cooke, cited in Iter t. Ctwiger, 2 T. i7. 2S5. 

(c) « 7. J2. S6S. {4) S Ld. Xmym. 752. 



the 



IN THE Firnr-SEVBRTu Year of GEORGE III. 19^ 

the interest of the husband or wife is concerned in 1817* 
the issue. With respect to the wife's contradicting the — 

^ ® The KiKo 

husband, it may be observed here, that the husband a^nu 
had not given evidence, as in the case of ^.r v. Cliviger ; mnts of 

no that the fact did not admit of this objection. Wmu^mi 



Jerms, TawUon, and TsaoisSi conirdj argued that Rest 
V. Cliviger ¥ras decisive of this question ; for although 
in that case the husband was one of the parties included 
in the order of removal, and had been called as a 
witness, and denied his former marriage, in which 
respect it differs from the present case, yet having been 
decided upon the principle that the law does not permit 
husband and wife to give evidence that may even tend 
to criminate each other, that decision entirely disposes 
of the present case. In delivering judgment Ashhurst J. 
is reported to have said, that *^ a marriage in fact had 
been proved with one woman, then another woman was 
called to prove that she had been before married to him^ 
and was his lawful wife.'' So in substance is the case 
at bar ; for although tlie respondents, contrary to the usual 
course of proceeding by first examining the pauper, 
who would have proved her marriage, began by calling 
the first wife, to prove that she had before been married 
* to and was the lawful wife of th^ same man, yet this 
course of examining the witnesses inverso ordinej and by 
a kind of shift, to evade the rule of law, will not alter the 
nature of the evidence; for that would be to make the 
rule of law dependent upon the order observed in mar-* 
shalling the evidence. When therefore it appeared in the 
sequel that the evidence had been improperly received, the^ 
justices should have struck it out. The case of BrougAton 
V. Harpur is in accordance with Sex v. Cliviger ; and it ia 

also 



•198 



CASES IN EASTER TERM. 



1817. 

Hie Kino 
against 

The Inbabit- 
ADtsof 

All Saimti, 



also laid down by Lord Hale (a) that a wife is not bound 
to give evidence against a third person» if her husband 
be concerned, though it be not directly against him. It 
is not necessary upon the present occasion to carry the 
doctrine $o far, because here the wife's testimony might 
directly have affected her husbandj for the justices might 
upon that testimony have issued a warrant for his ap- 
prehension ; as where upon issue joined in a civil action, 
whether felony or not, if the affirmative be found, such 
finding will, it is said, lay a good foundation for pro* 
ceeding criminally against the party. 



Lord Ellenborough C.J. With the best attention 
I have been able to give to this case, I cannot discover 
any incompetence of the first wife to give evidence 
touching the fact of her marriage. At the period of 
the proceeding, when she was called, she contradicted 
no denial then in evidence of the existence of the mar** 
fiage, nor do I say that it would make any material 
difference if she had. At the time when she proved the 
fiict of marriage it did not appear that guilt would 
hereby be imputable to her husband. She did not re- 
fuse to be examined ; and she proved the fact of the 
celebration of a marriage fourteen years before with a 
person under whom the pauper*s title to a settlement 
was to be derived. She affirmed that he was her husband. 
How does this criminate him ? Does it contradict any 
thing which he had sworn to before, so as to involve 
bim in the crime of perjury ? Not at all. Does it 
even relate to a matter on which he had given previous 
evidence ? By no means. Then the question is, whe- 



(a) ffaU^ P. C. SOU 



ther 
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ther this is not a competent witness to prove her mar- I SI 7* 
riage in the first instance. Her being the wife presents "^"^ 
no objection to her proving the marriage. The objec* agatnti 
lion rests only on the language of the King v. Cliviger^ u^ of 
that it may tend to criminate him', for it has not an Woicbtsk. 
immediate tendency, inasmuch as what she stated could 
not be used in evidence against him. The passage 
from Lord Hale has been pressed upon us, where it is 
said the wife is not bound to give evidence against an- 
other in a case of theft, if her husband be concerned, 
though her evidence be material against another, and not 
directly against her husband. Admitting the authority of 
that passage, it assumes that the husband was under the 
criminal charge, that he was included in the simud cum 
aHis. But if we were to determine without r^ard to 
the form of proceeding, whether the husband was inh> 
plicated in it or not, that the wife is an incompetent 
witness as to every fact which may possibly have a ten* 
dency to criminate her husband, or which, connected 
with other facts, may perhaps go to form a link int 
a complicated chain of evidence against him, such a 
decision, as I think, would go beyond all bounds; 
and there is not any authority to sustain it, unless, 
indeed, what has been laid down, as. it seems to me^ 
somewhat too largely, in Rex v. Qlixngerj may be sup* 
posed to do so. I would observe that by the present 
decision the Court does not mean to break in on the 
rule, founded in the policy of the law, that husband and 
wife shall not be permitted to be witnesses for or against 
or to criminate each other; but before I pronounce that 
it is a good objection to the competency of either to be 
a witness, that his or her testimony may produce some 
latent possible effect^ which in its result may occasion an 

inooQ* 
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^81?» inconvenience to the other, I shall require some fj^aver 

authority or reason than I am acquainted with at 

9gam9i present. It may be remarked here that at the staire of 

TlMlDhabit- ^ ... . . 

•Ota of the enquiry when this witness was examined it was not 

All SAiKTif * 

woMMTSB. in proof that the second marriage had taken place ; un- 
doubtedly, therefore, she was an unexceptionable witness 
at that time* To strike out her evidence because, by 
reason of what was afterwards proved, of the possible in- 
convenience which might result to her husband from the 
disclosure, would, in my opinion, be introducing a dan- 
gerous laxity in dealing with evidence. It would reduce 
all prior evidence in a cause to a precariousness de- 
pendent upon that which follows, whether it should 
remain part of the evidence on die notes or not. It 
seemr to me, therefore, that the evidence was well re^ 
oeived at the time when it was produced, and that the 
subsequent testimony did not render the witness incom«* 
petent, so as to strike out her evidence ab initio. 

Batley J. On the best consideration which I can 
give to this case, it appears to me that Ann WilUs was a 
competent witness, and I found this opinion not upon 
the order of time in which she was called, for in my 
judgment she would have been equally competent after 
the second wife had given her testimony. It does not 
appear that she objected to be examined, or demurred 
to any question. If she had thrown herself on the pro- 
tection of the Court on the ground that her answer to 
the question put to her might criminate her husband, in 
that case I am not prepared to say that the Court 
would have compelled her to answer; on the contrary, 
I think she would have been entitled to the protection 
of the Coort. But as she did not object, I think thcona 

was 
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was no objection arising out of the policy of the law, 181 7. 
because by possibility her evidence might be the means ,^ 
of furnishiniF information, and miirht lead to enquiry* against 
and perhaps to the obtaining of evidence against her anu of 
husband. It is no objection to the information that it WoicstssM. 
baa been furnished by the wife. In Rex v. Cliviger^ the 
decision seems to have been put upon two grounds; 
one, that the husband having been examined before, the 
wife was called to contradict his evidence, and thus to 
prove him guilty of perjury. The other ground was 
this ; that her evidence would have a tendency to charge 
him with bigamy, or might lead to a charge for that 
crime, and cause the husband to be apprehended. I 
am not sure that the import of the expression ** tendency 
to criminate" was very accurately defined in that case. 
It was probably not understood as meaning that the 
wife's evidence could be used against her husband^ 
for we know that this could not be so. It has, in** 
deed, been argued that the wife's evidence in this case 
might operate as a direct charge against her husband, 
by analogy to what has been said may be practised in a 
eivil action, where if the issue be upon a felony, and the 
felony proved, the party ^^inst whom it has been 
proved may be apprehended upon that evidence; but 
supposing tliat to be so, the present is not an analogous 
case; and nothing which the wife proved on this oo* 
casion could be the direct means of founding a pix>« 
secution against her husband, although it might affiled 
the means of procuring evidence against him. But such 
a collateral consequence is not a sufficient objeetioiH 
With respect to the case of Broughton v. Harpur^ the 
ground on which the Chief Justice rejected the witness 
does not appear very clearly upon the rqport : the obp 

jection 
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1817. jection to her testimony seems to have been pot on the 
■"— "^ ground of interest. At the period when that was so 
agmnst ruled by the Chief Justice the authorities were contra- 

Tbe Inhabit- 

Mtiof dictory as to the nature or degree of interest which 
wAcamm* rendered a witness incompetent, whether it need amount 
to an interest in the event of the suit ; but in later times 
this rule has been better established, the courts inclining 
to let the objection on the score of interest go rather to 
the credit than the competency. Therefore on the 
ground that the admission of this witness does not in-' 
terfere with the policy of the law as it concerns mor-^ 
riage, I think she was competent* 

Abbott J. I also am of opinion that this wit- 
ness's testimony was well received, and ought not to 
have been struck out# The question does not arise here 
as to the admissibility of husband or wife to contradict 
the testimony which has been previously given by the 
other, and I, therefore, abstain from saying any thing 
upon that point Complaint, indeed, has been made in 
the progress of the argument of the course of proceeding 
pursued at the sessions by the respondents in marshal* 
ling the evidence, in order to steer clear of Rex v« 
Clwiger^ but it is plain that the appellants did not pnH 
pose to call the husband, and, therefore, could sustain 
no prejudice on that account. But the opinion which I 
have now formed would have been the same if a different 
course had been followed; for instance, suppose the 
respondents had begun by proving the pauper's maiden 
aetUeroent, and the appellants had answered that by 
proving her marriage with fViUiSf and then the respondents 
had called the first wife to prove the former marriage^ 
I should have been of opinion that she waa competent 

to 
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to make such proof; so that the order of proceeding, in 
my judgment, made no difference. Her evidence upon 
this occasion can never be received against her husband, 
tior can the decision of the sessions be used against him. 
They can found neither a charge nor the evidence of any 
charge against him. So that it may properly be said of 
her evidence that it has not any tendency to criminate 
liim, provided that expression be understood with the 
limitation which I affix to it, that is, to criminate him 
in the course of some proceeding in which a crime is 
imputed to him. With this qualification I give my 
assent to the expression ; but if it is to t>e carried farther, 
with all my respect for the learned Judges who decided 
Rex V. ClixngeTy I cannot but say that I know not 
what limitation is to be given it. 

Order of sessions confirmed, (a) 
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(a) Hotroyd J. was abtent. 



Doe dem. Stainton against Roe. 

ipEAKE moved to set aside the service of copy of a 
declaration in ejectment, on an affidavit of John 
CasSf the tenant in possession, that he was baptized by 
the name of Jokn^ and never was known by any other 
name, and that the notice subscribed to the copy of the 
declaration which had been served was addressed to 
Charles Cass. He argued, that unless the Court enter- 
tained this motion there would be no means of object- 
ing to such an irregular declaration in ejectment; for if 
the '^fendant appeared^ it would be under the usual 

terms 
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terms of pleading not guilty, and insisting oo the title 
only. But 

The Court refused the rule ; for the granting it would 
in effect be allowing the tenant the benefit of a plea in 
abatement for misnomer in ejectment, which had never 
been done. 

Rule refused, (a) 



(a) Lmrd EUenborough C J. had left the Court, 
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Plaintiff haT- 
ing distrained 
for rent-arrear, 
goods which 
the tenant 
was at that 
time about 
to sell, agreed 
with defendants 
to deliver up 
the goods, and 
to permit them 
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one of defend- 
ants for the 
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» 
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Edwards against Kelly and Another. 

^SSt7AfPS/r tried before Holrcn/dJ., at the ComwaU 
assizes, when a verdict was found for the plaintiff 
for 398/. 1 15. 2d., subject to the opinion of the Court 
upon the following case : — 

Edward KeUy, on the 13th of March 1816, and for 
four years preceding, held part of the Barton of Bame, 
and tenement Bastard Combe^ as tenant to the plaintiff 
at the yearly rent of 570/. 

On the said 13th of March the sum of 3982. Ms. 2dL, 
being due from him for arrears of rent to the 25th of 
December 1815, the plaintiff distrained, upon the pre* 
mises, divers cattle, goods, and chattels of greater value 
than the rent-arrear, which E. Kelly being at that time 
about to sell, the plaintiff agreed with the defendanti^ 
Thomas Kelly and Bobert Brickwoodj to deliver up the 
distress, and permit the same to be sold by Brickwood 
for E. Kelfyf upon the defendants jointly undertaking 
to pay the pbintiff all such rent as should appear to be 

due 
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due to him from E. Kelly to the said 25th of December ^ 1817. 
whereupon the defendants signed the following paper 

writing : — against 

Kl1.LT* 

^* We, the undersigned, hereby agree and undertake 

to pay to Thomas Edwards all such rent as shall appear 

to be legally due to him from Edward KeUy the tenant, 

of part of the Barton of Rame and tenement Bastard 

Combe, up to the 25th day oi December 1815. 

" Robert Brickwood. 

" Thomas Kelly."^ 
« Witness J. Bxmer 

The plaintiff, upon the signing and delivery to him of 
this paper writing, gave up the distress, and by his per- 
mission the cattle, goods, and chattels were sold by 
Brickwood for E, Kelly, and were removed from the pre- 
mises by the purchasers. The defendants had notice 
that the sum of S98Z. Il5. 2d. was legally due to the 
plaintiff from E. Kelly, and were requested to pay, but 
refused. 

The question for the opinion of the Court is. Whe- 
ther this case is within the statute 29 Cor. 2. c. 3. 5.4.; 
and if so, whether, under the provisions of that statute^ 
the plaintiff is entitled to recover ? 

Bayly, for the plaintiff, argued that this was not a 
case within the statute. And he took this distinction) 
that whenever there is a new contract and an original 
consideration, this is not a case within the statute. In 
support of which position he relied on Bead v. Nash (a\ 
Tomkins v. Gill (i), Williams v. Leper (c), Houldiich v. 

(a) 1 WiU. 305. (6) AmU. 35a 

(c) 3 Burr. 1886, S. C. 2 W^u 308. 

Vol. VL P Milne, 
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1817* Milne {a)^ and Castling v. Aubert. {p) He said that the 
^""^ present case differed in one respect only from Williams 

Edwards 

a^ainit V. LepcTy viz. that here the plaintiff having the distress 
in hand, the consideration for the promise was his 
giving it up ; whereas in Williams v. Leper^ the consider- 
ation was his forbearing to make the distress. But the 
surrendering of a benefit acquired is certainly as good a 
consideration as the forbearing to seek it. 

Giffbrd corUrd. This is a promise to pay the debt of 
another; it is, in tlie language of the statute, ^* to 
answer for the debt, default, or miscarriage of another;" 
therefore, there must be an agreement in writing, (c) 
The distinction taken by the plaintiff cannot hold, be- 
cause every promise to answer for the debt of another 
is a new contract, yet is it within the statute, for it is 
expressly declared to be so ; and as to the other branch 
of the position, there was not any original consideration, 
if by that term is meant a consideration moving to the 
defendants' benefit, so as to make this a promise on their 
own account. In Read v. Nash^ the defendant was, in 
the strict sense of the expression, the original con- 
tractor ; for there was not any debt owing to the plaintiff 
from any third person at the time when the promise 
was made, and the judgment proceeded on this distinc** 
tion. So in Williams v. Leper^ according to the report Jn 
Wilson^ the defendant had an interest in the goods, for a 
bill of sale had been made to him; wherefore the Court, 
with the exception of Aston 3.^ say, ^^This is not a 
promise for the debt of another, the goods were debtor, 
and the defendant was in nature of a bailiff for the 

(a) Z Etp, N, P. C. 86. (b) 2 EaU, 335. 

(c) See Wain ▼. IfarUers, 5 Eati, 10. 

landlord, 
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landlord, and if he had sold them and received the 181 7* 
money, money had and received for the plaintiff's use 
would have lain. The defendant had an interest, and the agamtt 
plaintiff gave up his right to distrain." Having waived 
a right in respect of which the defendant was personally 
interested, the plaintiff in that case might well be con- 
sidered as entitled to treat the defendant's promise as a 
new contract upon a good consideration moving to him. 
How different is the present ; here the defendants had 
no interest in the gopds, a bill of sale had not been 
made to them; one of them, indeed, was to sell the 
goods, but it does not appear that either of them was to 
derive advantage from the proceeds; on the contrary, 
the goods were to be sold for the tenant; so that the 
consideration of the promise was exclusively moving to 
him. And although it may be true that the plaintiff 
was induced to forego a right which he then held, yet 
that circiunstance alone has never been considered su£S- 
dent to avoid the statute ; for if it had, the decision in 
Chater v. Beckett (a) must have been the other way, 
because the plaintiff in that case staid proceedings on a 
ca. sa. In Houlditch v. Mibie^ Lord Eldon considered 
the possession and use of the thing as the material point. 
<^ If (said he) a person got goods into his possession on 
which the landlord had a right to distrain for rent, and 
he promised to pay the rent, though it was clearly the 
debt of another, yet a note in writing was not neces^ 
sary. {b) And Z> Blanc J., in Castling v. Aubert (c), 
holds similar language, — " this is a case in which one 
man having a fund adequate to the discharge of incum- 
brances, another man undertook that if that fund were 

(a) 7 r. R. 201. {h) 5 Etp. N. P. C 87. (c) 2 East, 333. 

P 2 delivered 
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18 17. delivered up to him, he would take it with the incum- 
^""^ brances." Now nothing of this applies to a case where 
againu the goods were only delivered to the defendants for the 
use of the tenant, he remaining still liable to the debt, 
and it being his debt, as the paper writing imports, for 
which the defendants undertook. Money had and re- 
ceived would not have lain against them as in Castling 
V, Aubert (a) 

Lord Ellenborough C. J. Perhaps this case might 
be distinguishable from that of Williams v. Leper^ if the 
goods distrained had not been delivered up to the 
defendants. But here was a delivery to them in trust, 
in effect, to raise by sale of the goods suiBcient to satisfy 
the plaintiff's demand; the goods were put into their 
possession subject to this trust. So that in substance 
this was an undertaking by the defendants that tlie fund 
should be available for the purpose of liquidating the 
arrears of rent There was, therefore, a consideration 
for this promise partly falling within the authority of 
Williams v. Leper^ partly within that of Read v. Nasfi. 

Bayley J. I think that the case of Williams v. Leper 
goes tlie whole length of deciding this case ; and that in 
one particular it is stronger than that case ; because in 
that a distress had not been made, here the plaintiff had 
the distress in his hands. It is only necessary to attend 
to the facts in order to see that this case is not within 
the statute. After the plaintiff had distrained, he held 
in his own hands his remedy for recovering the rent, 
and the tenant was at that time no longer indebted ; for 

(a) See per Lord Ellenborough, 2 Eati, 350. 

so 
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so long as the landlord held the goods under distress 1817. 
the debt due from the tenant was suspended. What ^' 

Edwards 

then, I would ask, is the substance of this contract? It is against 
as if the defendants had proposed to the plaintiff in 
these words ; you must convert the goods into money in 
order to satisfy yourself the arrears due, if you will 
allow us to do this we will pay you. And what would 
this have been but an independent contract between 
these parties ? I think that the present case is neither 
within the letter nor mischief of the act of parliament, 
which was aimed at cases where a debt being due from 
one person, another engaged to pay it for him. But 
here, for the reason above stated, at the time when the 
promise was made, the debt was not owing from the 
tenant 

Abbott J. I am unable to distinguish this case in 
principle from Williams v. Leperj and I find that case 
was recognized in Houlditch v. Milne and Castling v. 
Aubert. I think that this is not a promise to answer 
the debt of another. 

HoLROYD J. I am of the same opinion* tf debt 
were brought for the arrears while the goods were 
under distress, the tenant might plead the distress in 
answer, which shews that the debt was for the time sus- 
pended. The consideration for this promise was a fresh 
consideration, not merely moving to the tenant, but to 
those who made the promise to pay a debt which at that 
time did not exist as the debt of another. 

Judgment for the plaintifi% 
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Tuesday, BuSH Qgainst KiNNEAR. 

Inasftf«npsi^ TNDORSEE agaiDst the indorser of a bill of ex* 

by indonee X 

against indoner change* 

change, plain- The plaintiff declared that one T. R. Mamin on the 

that A. B. ac- ^^ oi May 18 16) according to the custom of merchants^ 

by^t accept* ^1*^® ^^^ ^^'^ ^f exchange in writing, and directed the 

anoe appointed game to one A. Biston^ and thereb\' required the said A. B.^ 

the money in ^ j -i » 

the bill speci- t^Q months after date, to pay to his order the sum of 

fiedtobepaid . . 

at the house of 70/. 5s* value received, and delivered the bill to the said 

C and Co., 

and averred A* B. ; which the said A. B. afterwards, to wit, on, &c., 
was in due at, &c., upou sight thereof, accepted, and by that ac^ 
sent^ to* g! ceptance appointed the money in the said bill of exchange 
^ Aformi^ ^^^ifi^^ ^^ ^ P^i^ ^ ^^^ house of certain persons using 
(C**"Vc^**"d ^^^ ^^^^1 stykf andjlrm of Messrs. Glyn, Mills, and 
ji. B, were Company. The declaration then went on to state the 

then and there 

required to pay indorsement by Mamin to the defendant, and by the 

the same to 

pbintiff accord- defendant to the plaintiff in the usual form, and pro* 
aod^ectof ^"^ ceeded thus: that afterwards, and at the expiration of 
acLptance and ^^^ ^™^ ^y ^^ ^^^^ ^^^^ appointed for the payment of 
ir^^*ST"^' the money therein specified, to wit, on, &c,, at, &c,, the 
demurrer for g^id bill, SO indorsed as aforesaid, was in due manner 

cause, that it 

did not appear shewn and presented to the said Messrs. Glyn, Mills, and 

that the bill was '^ j 7 ^ 

presented at the Co., and also to the said A. B., Jbr payment^ and the said 

bouie : Held, 

that the aver- Messrs. Glyn, Mills, and Co., and also the said A. 3.% 
fident. *" ' *P^^ ^*^'* ^^^ ^^^^ required to pay the same to the plain* 

tjffj according to the taior and effect of the said bUl and 
aecq)tance thereof^ and said indorsement, but that neither 
of them, nor any person on their behalf, did or would 
when the said bill was so shewn and presented for pay- 
ment 
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ment as aforesaid, nor at any time since, pay the same, 1817. 
or any part thereof, to the plaintiff, hut refused, &c. — 

Bush 

There were also the money counts* The defendant agninsi 
demurred to the first count, assigning for cause that it 
is not averred, nor does it appear in the said first count, 
that the said bill of exchange was duly shewn and pre- 
sented for payment to Messrs. GlyUf Millsj and Co., at 
their house, according to the tenor and acceptance of 
the said bill of exchange, or was shewn and presented 
to the said A. R, at the house of the said Messrs. G/yyi, 
Mills, and Co., or was duly presented either to the said 
Messrs. Glynj Milk, and Co., or to the said A. B., ac- 
cording to the tenor and effect of the said acceptance, 
but for any thing appearing in the said first count, the 
said bill might have been presented to the said Messrs. 
Glyn, Mills, and Co. at any other place than at their 
house, where it is alleged to be made payable, 8cc. 
Joinder. 

In this case Spankie argued in support of the de- 
murrer, and Chifty was on the other side, but the 
Court gave judgment without hearing him. It seemed 
to be agreed at the outset that a presentment at the 
place of acceptance was necessary, and consequently 
that the declaration ought to contain an averment to 
that effect; and the only question was, whether it con« 
tained such an averment? 

It was argued in support of the demurrer, that as Ky 
the declaration it was specially alleged that by the ac«> 
ceptance the acceptor appointed the bill to be paid at 
the house, so it should have been specially averred that 
it was presented for payment at the house; that its being 
averred that the bill was presented in due manner, and 

P 4 that 



KlMMBAR* 



812 CASES iM EASTER TERM 

* 

1817. • that they were required to pay according to the tenor and 
T S^^^j would not supply the omission, because this being 

agamu a special demurrer, nothing could be intended to help 
the averment; and so it differed from Hitffhm v. Ellis {a)j 
which being a writ of error, such intendment might be 
made. If a feoffment in mortgage be made, and the 
place of payment be limited, the feoffee is not bound to 
receive the payment in any other place but in the same 
place so limited, {b) That a presentment at the place 
must be averred is expressly laid down (c) ; ** according 
to the tenor and effect," is only an averment of law, 
like *^ modo et Jbrmd; " meaning that it was done with 
the usual ceremonies, and within hours of business, and 
the. like; but it will not supply an essential fact, arising 
out of a special contract. 

Lord ELLENBOROuaH C. J. The declaration avers 
that the bill was in due manner presented to Glyn 
and Co., and to the acceptor, for payment, and that th^ 
were then and there required to pay the same according 
to the tenor and effect of the bill and acceptance. And 
is not this an averment that it was presented at the place, 
according to the rule verba rdata inesse videntur ? The 
plaintiff sets forth the special acceptance, and with re- 
ference to that avers a presentment in due manner and 
according to the tenor and effect of the acceptance. 
Could he have escaped the certainty of a nonsuit if at 
Nisi Prius he had not proved a presentment at the 
house P Surely, therefore, there is enough to call tm 
the defendant to dispute the fact, if he could, instead of 

(«) 3 TaunU 415. (h) Lit, sect. 343. RM. Jbr, 445. 

(c) Per Dampier J,, ante, toU iii. 150. Butierworth t. lAtrd Le 2>^ 
spencer. See 5 Tattni. 344. 'Gammon ▼. Sekmott, 

demurs 
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demurring. Perhaps, if I had been plaintiff' in this 181 7. 
case, I should have preferred amending to the chances """"" 

BuiB 

of an argument upon this special demurrer. However, agmnu 
as it now is, I cannot help feeling that this averment of 
a presentment according to the tenor and effect of the 
acceptance is tantamount to an adoption and repetition 
of all the words set forth on the special acceptance as to 
place of payment, and therefore that it is as good as if 
the very words were to be. found in it. 

Bayley J. The fact required of the plaintiff is a 
presentment at the house of Glyn and Co., and a request 
to pay. And I consider the substance of this averment 
to be, that there was a presentment and request made 
to Biston to pay according to the tenor and effect of his 
acceptance. Now does not this necessarily import that 
it was at the house, for otherwise, how could it with any 
propriety be averred that it was according to the tenor 
and effect of his acceptance? It is. a part of the accept- 
ance that the bill shall be payable at a particular place; 
an averment, therefore, that it was presented for pay- 
ment according to the tenor and effect of the acceptance 
must, as it seems to me, include a presentment at the 
place. 

Abbott J. I am of the same opinion. It appears to 
»e that this amounts to an averment that the bill was 
presented to Biston^ and he was required to pay at the 
house of Glyn and Co. 

HoLROYD J. The common form of declaring by 
indorsee against acceptor is to state the making and 
accepting of the bill and the indorsement, and th^s^ are 

alleged 
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1817. 



Bush 
agtimst 

KlMKKAlU 



alleged to have been done according to the custom of 
merchants; and then the declaration charges that by 
means thereof the acceptor became liable to payment 
according to the tenor and ei&ct of tlie said bill and of 
his said acceptance, and of the said indorsement Now 
all this would be bad on special demurrer if the relative 
words, as the argument of to-day would have it, are 
insufficient. 

Judgment for the pluntiff. 



VMnewdaifi 
May Ttb. 



The King against The Inhabitants of 

Manningtree. 



Where puiper, /^N appeal the quarter sessions quashed an order for 

being the sod V^ 

of A certificated the removal of William Finch, Sarah his wife, and 

V^hit father their two children, from the parish of Manningiree, in 

tificate as * ^^ county of EsseXy to the parish of Culphoe, in the 

^w"!^^^' county of Suffolk, subject to the opinion of this Ck)urt on 

the a^ of nine- ^^ following case : — 

teen and up- ^ 

wards bound 
apprentice, and 

senred his mas- where his parents were residing under a certificate from 

ter out of the 

the parish of Culphoe. When he was nineteen years of 



The pauper was bom in the parish of Manningtreef 



certificated 
parish, and at- 
tained his ma- 
jority about 
eight months 
previously to 
leaving his 
master's ser- 
rice, during . 
which time he 
slept at his fa- 
ther's house in more than two years, when he ran away, the vessel tlien 

the certificated 

parish, with his being at Misiley. About eight months previously to his 

master's con- 

sent, he not having room for him in his own house for more than forty nights ; and on the 
night before he leR the service c Held, that he did not thereby gain a settlement in the 
certificated parish. 

thus 



age and upwards he was bound apprentice by indenture 
to Richard Hobson^ residing at Mistley, in the county of 
Essex, hoyman, for three years, to serve on board his 
vessel engaged in the coasting trade from the port of 
Mistley to the port of London ; he served his master for 
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thus leaving his master's service he had attained the age 1817. 
of twenty-one years, during which eight months he — 
slept at his fatlier's house in Manningtree for more than agawH 
forty nights with the knowledge, consent, and appro* ants of 
bation of his master, his master not hjiving any room 
in his own house for the pauper, and he slept in his 
father's house in Manningtree the night before he left 
his master's service. Whenever the vessel was at 
Mistley, the pauper uniformly slept in his father's house 
in Manningtree^ during the whole period of his service 
under the indentures, as well before as after he attained 
the age of twenty-one. No evidence was offered to 
shew that the pauper had gained a settlement in any 
other parish. He was not married when he left his 
master's service^ neither had the pauper's father at that 
time done any act whereby to discharge the certificate. 
The Court were of opinion that the pauper gained a 
settlement in Manningtree* 

Knox and fValfbrdj in support of the order of ses^ 
sions, argued that a certificate is discharged as it regards 
those members of the family who are comprehended in 
it under the general description oi family^ by their ceas- 
ing to be so from becoming emancipated ; and for this 
they cited several authorities (a) ; and that being eman* 
cipated, they are capable of acquiring a settlement in 
the certificated parish in like manner as in any other 
parish, {b) Applying these principles to the present 
case, they said it would be found that the pauper 
gained a settlement in Manningtree; for although when 

(a) Rex ▼. Heath, 5 T. R. 583. Rex ▼. Morilake, 6 Eat% 397. Rex ▼• 
ThtoaileSf ante, vol. i. 669. 
(6) Rex V. Morley, ante^ vol. H. 417. 

he 
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181 ?• iie qaitted his father's house to be apprenticed he 

was under twenty-one, yet he continued separated after 

against he was of a£:e, whereby he became emancipated : there- 
Hie Inhabit- . ^ . . ^ 
anuof fore his sleeping at his father's house afterwards for 

more than forty nights, in the due course of his service 

under the apprenticeship, acquired him a settlement in 

Manningtree {a) ; because the statute 8 & 9 J^. S. c. SO. 

is only operative while the party is under the certificate. 

According to Bayley J. (6), it should seem that there is 

not any difference between going out from the father's 

house after twenty-one to seek a livelihood and continu- 

iag out for the same purpose after that age. 

Jfessop and Keliyy conird, were proceeding to argue 
against the settlement in Manningireef when the Court 
interposed. 

Lord Ellemborough C. J. It has occurred to this 
Court upon reference to the statute 3 W.SfM. c.ll., 
which requires a binding as well as an inhabiting in 
order to confer a settlement by apprenticeship, for the 
words are ** such binding and inhabitation," that in a 
case like the present, where the pauper is to be with- 
drawn from the effect of a certificate and placed in a 
condition to acquire a settlement in the certificated 
parish by some act clearly indicative of his being sui 
Juris^ the binding must, for this purpose, be after he has 
attained his full age. It is plain the binding here Was 
before he was of age ; and that seems to make an end of 
the question. 



(a) RHie ▼. Stratfard-upon-Jtvon, 1 1 East, 1 75. 
{b) Rex Y, Coivhonej^Htme, 10 Eaa, 88. 



Bayley 
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Bayley J. It is clear, I think, that a settlement 1817« 
could not be gained in Manningtree by this pauper by ^— ■" 

The KiMO 

means of a binding and service there while he was againu 

The InhabiU 

under age. A settlement in that parish could only be ants of 
acquired by him after he became sut juns ; and as it 
regards a settlement by apprenticeship, the act of bind- 
ing as well as inhabitancy ought, as it seems to me, to 
be one entire act after he has accomplished his full age, 
and not an act in part commencing during his nonage. 
The binding, therefore, as well as the inhabitancy ought 
in this case to have been after he was twenty-one. In 
this the distinction lies between the present case and 
Rex V. Morley^ because both a hiring and service after 
the pauper had attained his full age concurred in that 
case. The present decision, it should be observed, will 
not militate with any former cases. The Court does 
not say that where a settlement in the certificated pa- 
rish is not in question, this doctrine will apply ; if the 
question here were upon the efiect of this binding 
coupled with a service under it in a third parish, .the 
Court does not pronounce that the pauper would not 
have acquired a settlement there. For instance, let the 
binding be in parish A.y the service in £., and let the 
apprentice sleep ia C ; in that case the settlement would 
be in C. : yet if C be the certificated parish, then, un- 
less the binding and sleeping be entire after the pauper 
be of full age, he does not acquire a settlement in C 
This I apprehend is the distinction on which tlie Court 
means to decide the present case. 

HoLROYD J. (a) The son of a certificated person^ 

(a) Ali^t J. was abtent. 

included 
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1817. 

The King 
agaimi 
Tbe Inhabit- 
ants of 
IMUmiiiiciTftUk 



included in the certificate as a part of his family, can 
only gain a settlement in the certificated parish when he 
is sui juris. Under the statute 3 JV.SlM. c. 11. two 
things are requisite to confer a settlement by apprentice- 
ship, viz. binding and inhabitancy. By analogy to that 
statute, where the question regards a settlement in the 
certificated parish, both these must concur after the 
party b of full age so as to make this an act sui juris. If 
the apprentice had been bound when he was of age, and 
had served afterwards, Bes v. Morley would have been 
in point 

Order of sessions quashed. 



Hoy 8th* 

Bail excepted 
to and rejected 
may render 
defendant, to 
long at they 
remain on the 
bail-piece. 



Sater and Another against Verdenhalm. 

'^OTICE of justification of bail having been given, 
the bail were brought up in pursuance of this 
notice on the 6th February last, and were rejected; 
but there was no rule to strike them o£P the bail^iece. 
On the 8th the defendant surrendered himself in dis- 
cbarge of his bail. And upon a rule nisi to set aside an 
attachment against the sheriff*, the only question was, 
Whether the surrender was well made, seeing that tbe 
bail had been rejected ? 



Comyn, who shewed cause^ cited MiUs v. Head {a) 
and Bell v. Gate {b) to shew that when bail above are 
excepted to, and cannot justify, they are deemed to be 
no bail, and therefore cannot render the defendant ; but 



(a) 1 N. E. 137. 



{p) 1 TaufU. 165. 



fresh 



IN THE FlFTT*8£TENTH YeaR OF GEORGE IIL 219 

fresh bail may be put in, and then the defendant may 1817. 
surrender himself. And the MS. case to the contrary, — 

Sayk* 

quoted in argument in Mills v. Headj was not treated asama 

VlU>IHIIALMa 

by the Court as an authority. 

Campbellf in support of the rule, admitted that there 
was a variance on this point between the practice of the 
Common Pleas and this Court; for here the rule b that 
bail who have been rejected are still competent to 
render, so long as they remain on the bail-piece (a) ; 
but it is otherwise in the Common Pleas. 

Lord Ellenborough C.J. The only way in which 
I understand our practice is this, that as long as the 
bail continue on the bail-piece the rejection is imperfect, 
and remains to be perfected by erasing their names from 
it. Inasmuch as their names are not erased we leave 
them the power to render. This b the only way in 
which I can understand it; for undoubtedly the ex- 
position of the rule in the Common Pleas is more 
simple and grammaticaL As, however, our practice 
stands, the names of the bail not being erased from the 
bail-piece, it seems they are sufficient for the purpose. 

Per Curiam^ 

Rule absolute. 

(a} 1 N. R. 138. note. 
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Tuadtiy, Martin agamst Bell and Another (^Shenff of 

Middlesex). 

The uble of *r\EBT for a penalty of 501. upon stat S2 G. 2. c. 28. 
by Stat. 38 G. 8. ss. 1.1 2. The declaration alleged the issuing of an 

doet not apply ^'^ hill of Middlesex against the plainti£P, at the suit of 
foe'fo^t^'^.' ^°® ^- ^-^ hidorsed for bail for 1546/. 105. ; the deUvery 
r^; and if he ^f ^^ ^^t to the defendants, and the plaintiff's arrest 
fee than by law thereon ; and that while he remained in their custody 

allowed, debt " 

liciontbeiu- by virtue of the said process, the defendants took and 

tnte for the 

penalty of 50/., received of the plaintiff 15/. 155. for detaining the plain- 
dence of what tiff until he had given bail ; which sum was and is a 
it,Vhat, upon greater sum than at the time was by law allowed to be 
ma«ter"it*w*Ae taken on that occasion, whereby, &c. There were other 
practice to counts, and the defendants pleaded nil debeiU. At the 

trial before Lord EUenborough C. J. at the sittings after 
Michaelmas 1816, there was a verdict for the plaintiff 
for one penalty, subject to the opinion of the Court on 
the following case : — 

The plaintiff was at six o'clock in the evening of the 
dd of June 1816, arrested by a bailiff, acting under a 
warrant issued by the defendants upon the precept 
stated in the declaration, and carried to a lock-up 
house, where he continued in custody till three or four 
o'clock in the afternoon of the following day. About 
ten o'clock in the forenoon of that day the plaintiff 
proposed two gentlemen to the officer as his bail, and 
the officer sent one of his followers to make enquiry 
into their sufficiency, which enquiry proved satisfactory; 
but as the person sent to make such enquiry did not 

return 
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return till three o'clock, one of the gentlemen would, as .1817* 
the plaintiff supposed from his knowledge of his general 
habits, have left town for his residence in the country, against 
and it would therefore be impossible to get the bail- 
bond executed by him that night; and it being of con- 
sequence to the plaintiff to be released in time to leave 
town by the mail that evening on urgent business, it 
was proposed by tlie plaintiff's attorney that he and 
another person, a friend of the plaintiff, then present 
(not one of those originally proposed), should execute 
a bail-bond, in order to procure the plaintiff's immediate 
release ; but that upon the execution and delivery to the 
officer of another bail-bond executed by the gentlemen 
first named, and whose security the officer had agreed 
to take, the bail-bond to be given \^y the plaintiff's 
attorney and the other person then present should be 
delivered up and cancelled. To this arrangement the 
officer consented, and two bail-bonds were then exe- 
cuted by the plaintiii^ one of which was also executed 
by the plaintiff's attorney and his friend who was pre- 
sent^ and the other was filled up with the names of the 
two bail originally proposed, and was afterwards duly 
executed by them, and delivered to the officer, but the 
first bond was not delivered up or cancelled, as had 
been agreed. Upon the execution of these bonds by 
the plaintiff in the afternoon of the ^th, and previously 
to his release, the officer demanded and took from him 
15L 155., and he was then set at liberty. 

The plaintiff's attorney stated in evidence that within 
his experience the sum allowed by the Master on the 
taxation of costs, as paid to the sheriff or officer for his 
fee, is one guinea. But no table of fees setded, en- 
rolled, and registered according to the direction of 

Vol. VI. Q 32 G. 2. 



Bill. 
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1817. 82 G. 2* C.28. 5.12. was given in evidence; nor was it 
proved what sum the baili£P was allowed by law on 

Martin ^ ... 

against making an arrest^ and taking a bail-bond^ otherwise 
than as above stated. 

If the Court shall be of opinion that the plainti£P is 
entided, the verdict is to stand ; otherwise a nonsuit is to 
be entered. 

The principal point discussed in argument was upon 
the objection taken that a table of fees ought to have 
been given in evidence, and that it was incumbent on 
the plainti£P to prove what sum the sheriff was lawfully 
entitled to receive for making the arrest and taking the 
bail-bond in question. 

Bjoss^ for the plaintiff, argued that the table of fees 
mentioned in the stat 32 G. 2. r.28. 5.12. applied only 
to gaol fees, and not to fees taken by the sheriff, and 
that the plaintiff was not bound to give further proof 
than that which was offered of what was allowed by law 
to the sheriff in the present case. The statute, as 
appears by the preamUe, was passed to restrain the 
oppression of inferior ofBcers in the execution of pro- 
cess for debt, and the exaction of gaolers to whom such 
debtors are committed; and it prohibits any sheriff 
under-sheriff, bailiff, seijeant at mace, Or other officer, 
from demanding or taking any greater sum than is by 
law allowed for any arrest, &c. By section 5. tables of 
fees for the gaols in the city of London and counties of 
Middlesex and Surrey are directed to be settled in manner 
therein mentioned ; and by section 12. no gaoler or other 
person belonging to the gaol shall demand or take of 
any prisoner for debt any other or greater fee than what 
shall be mentioned in the table of fees ; and any sheri£^ 

under- 
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under-sheriff, bailiff, gaoler, or other officer, who shall .1817- 

offend against this act shall, over and above the penalties 

now in force, forfeit 50L It is plain, therefore, from against 

BSLU 

this summary of the act that the sheriff may offend, and 
thereby incur the penalty, by taking a greater fee thai; 
by law allowed, but not by taking a greater foe than 
mentioned in a table of fees, because no table is pre- 
scribed so far as regards the sheriff. With respect to 
the term ^^ allowed by law," that must mean th^ usual 
fee allowed by the practice of the Court upon t^ation 
of costs, which, according to Bcidero v. Mass (a), is one 
guinea ; or the sum allowed to the sheriff on arrest by 
Stat 23 H, 6. c. 9. ; though . this latter statute does not 
seem to have been acted upon in modem days. (6) As 
to the case of Jaques V. WhiUomb (c), it was only a ruling 
at Nisi Prius ; and George v. Perring [d) seems to differ. 

Holt^ contra, referred to the eleventh section as giving 
a summary remedy to the party grieved by petition 
against all persons, whether gaolers or others, employed 
in the execution of process, for extortion ; whence he 
inferred that the other parts of the act were intended to 
be co-extensive. And he said that before the stat* 
2S H. 6. €. 9. the sheriff was not entitled to any fee 
upon an arrest {e) ; but, on the other hand, he was not 
obliged to bail a defendant arrested on mesne process, 
though he might have taken bail of his own accord. 
To remedy this oppression of the subject, that statute 
was passed, compelling him to take bail, and in return 
allowing him a fee, viz. 20(2. for a bail bond, and 4(2. for 

(a) 5 r. i{. 417. {b) Martin ▼. Slade, 1 N, R. 59. 

(c) 1 Esp. N. P, C.361. (d) 4 E$p, N, P. C 65. 

(#) Co, Lit. 368 h, 

Q 2 an 
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1817* an arrest. And thus stood the law, so far as regards 
any statutable enactment respecting his fees, until the 

agttinu Statute in question, which, being highly remedial, re- 
strains the sheriff from taking more than by lav 
allowed; and as a criterion by which to judge of what 
the law allows, it prescribes a table of fees* But if 
there be no such table, neither will an action like the 
present lie against the sheriff, as was ruled in Jaques v. 
Whiicomb ; and in Martin v. Slade it was adjudged that 
it was incumbent on the plaintiff to shew what was the 
sum allowed by law. 

Lord Ellenborough C.J. Is not the allowance 
by the officer of the Court, upon the taxation of costs 
which is uniformly made, prima facie evidence of what 
is allowed by law ? The allowance of the Master is vir- 
tually the allowance of the Court; and what the Court 
has sanctioned by its uniform practice may not im- 
properly be deemed an' allowance by law. There is not 
any table of fees applicable to the present case, nor can 
we distinctly collect, though we may suspect that it was 
intended to regulate the amount of fee to be taken by 
the sheriff on arrest, that the legislature intended to 
regulate it by a table. That is the mode prescribed 
with respect to gaolers ; but as to other officers a method 
has obtained of allowing on taxation a particular sum^ 
which is the allowance of the Court; and surely this is 
an allowance by law. 

Bayley J. The tables of fees spoken of in the act 
were intended to regulate the fees of the gaoler and offi- 
cers within the gaol ; the twelfth section restrains them 
from taking a greater fee than is set down in the table; 

and 
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and it concludes with a general enactment comprehend- 1817* 
ing the sheriff, bailiff, as well as gaoler and other officer, — • 

Martiit 

and all offences against the act, and ordaining a penalty agmntt 
for offending against the same. 

Abbott J. I am of the same opinion. The first 
clause of the act provides that the sheriff shall not 
demand or take a greater sum for an arrest than is 
allowed by law; which is a very general expression, and 
large enough to comprehend any legal mode of allow- 
ance. It is contended, however, that this expression 
is to be confined to one specific mode of allowance, 
namely, that pointed out in the fifth and sixth sections ; 
but upon reading those sections it does not appear to 
me that it ought to be so confined. And I cannot help 
thinking that the table of fees which was made about 
the time of passing the act would have included fees of 
the sheriff and other officers for arrest, if they had been 
considered within the act. When Boldero v. Moss was 
before the Court, it was held that the table of fees did 
not apply to arrest ; that indeed was a table of fees 
settled by the magistrates at the county sessions, never- 
theless the same rule must be applicable to all other 
tables of fees. I think, therefore, that the plaintiff is 
entitled to recover notwithstanding Lord Kenyon^s opi- 
nion in Jaqties v. Whitcomb, In Martin v. Slade there 
was no evidence of what was the usual fee for arrest 
farther than what was allowed by the officer of the 
Court on taxation. The same was proved in this case, 
and that seems to me to be an allowance by law. 

HoLROYD J. I think the first clause of the act is in- 
dependent of the fifth clause, which relates to the fees 

Q 3 of 
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1817. 

Martin 

against 



of gaolers. The first clause enacts that no sheri£^ 
under-sheriff, bailiff, seijeant at mace, or other officer 
or minister shall demand or take a greater sum than is 
by law allowed for any arrest. This clause, therefore, 
assumes that there was some recognized sum allowed 
by law for an arrest at the time of the act, for it pro- 
hibits the taking a greater sum. And the twelfth clause 
imposes the penalty of 50/. generally upon persons who 
shall in anywise offend against the acts. The fifth clause 
is a prospective one, looking to a table of fees thereafter 
to be established. Now, before any table of fees was 
established under that clause, supposing a gaoler to 
have taken a greater sum for his fee than allowed by 
law, he would, as I apprehend, have come within the 
prohibition of the first clause, and have incurred the 
penalty in the twelfth clause. I think the case of 
Bcldero v. Moss decisive upon the point, because that 
case limited the fifth clause to the case of gaolers, and I 
think that was a right decision. 

Judgment for the plaintiff. 



May 9^, 



In the Matter of Swinford and Horn. 



y^f*;**?^. TiY deed dated 1st June 1816, certain matters in 

deed of eriMtni- , 1 J 

tion, dated difference were referred to two arbitrators named 

arbitraton were in the deed, SO that they made their award on or before 

to make their 

award on or the 1st October then next, with power to them, in case 
of Oc<o6er, with they should not agree in making their joint award 

power, in esse 

they ihould not agree in making their award within the time, to appoint an umpire, and his 
award to be binding, so as it be made within six months af^er the date of his appointment, 
and the arbitrators appointed an umpire within the time aUowed to them, who made bis 
umpirage within six odendar, but not within six lunar months of his appointment : Held, 
that the umpinge was ill-made. 

within 
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within the sidd time, by writing under their hands to 1817* 
appoint an umpire^ and the award made by the umpire ^ 

In the siuMitt 

should be binding, so as it be made within six months ^i SwivroE*. 

next after the date of his appointment. On the 16th of 

August the arbitrators made and signed the following 

appointment of an umpire: ** Memorandum, dated 

16th August 1816, in pursuance of the within-recited 

bond of reference, we have mutually agreed to nominate 

and appoint fV, 5. as the umpire between us in all 

matters referred to us therein." The umpire afterwards 

made his umpirage on the 12th February last And 

because the umpirage was made after the expiration of 

six lunar months, though it was within six calendar 

months, a rule nisi was obtained for setting it aside. 

Scarlett and Chitty^ who now shewed cause, admitted 
that in general where the law speaks of a month, it shall 
be intended of a lunar month (a) ; yet may it compre- 
hend a calendar month, where, from the context or the 
subject matter respecting which it is used, it is probable 
that it was so intended, {b) Now here it follows from 
the time allowed to the arbitrators being computed in 
calendar months, that the same mode of computation, 
as it regards the umpire, was in the contemplation of 
the parties. And they cited Lang v. Gale, (c) 

Marryatt and Gumeyj contrd, contended that there 
was nothing in the context to affix to the word month a 
different sense from that in which, as it was admitted, it 
is generally understood. And 

(a) See 2 Roll. Ahr. 521. 

(6) See TitHi ▼. Lad^ PreHon, Str. 652. 2BoU. Abr. 5%l. Htb. 179. 

(c) Ante t\o\,i. 111. » 

Q 4 The 
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IS17* The Court agreed that there was nothing tUtrd the 

expression itself to explain the meaning of the parties; 
of SwiMFORD. in which respect the case differed from Lang v. GalCf 
and therefore the six months must be taken as lunar. 

Rule absolute. 



Saturday, 
Jfay 10th. 



Jenkins against Hyde. 



Sdb^'fJ* re? f^^OSS moved for a rule nisij to dispauper the plaintifT, 
after judgment, » after judirment against him, as in case of a nonsuit; 

as in cate of a . 

Donsuit and he cited Blood v. Lee {a)y and Doe v. Trussell. {b) 



Bayley J. (the only Judge in Court) refused the rule, 
saying, his impression was, that where the defendant 
has judgment of nonsuit, the cause is over. 



(a) 3 Wilt, 24. 



(6) 6 East, 505. 



Mondatf, 
A%12tb. 



Gale and Another against Leckie. 



Affldarit to A RULE nisi was obtained for delivering up a bail- 



bond to be cancelled, on the ground that the afli- 



hold to bail, 
stating that de- 

debtedtopUinl davit to hold to bail was defective. The affidavit was 
and upward made by one of the plaiutifis, and deposed that the 
for woA and defendant was justly and truly indebted to the deponent 

labour done, ^ j ^ r 

and for paper and his partner (the other plaintiff) in ISO/, and up- 
found by plain- i. \ * mt 

tifii and Uieir wards, for work and labour done, and for paper found 

lenrantSi in and 

about the print, by the deponent and his partner, and their servants, in 

ing of a certain 

bcMk of defendant, and at bis request, was held to be sufficient to shew that the woric was 

done, and tbe materials found/or tbe defendant, and at his instance. 

and 
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and about the printing of a certain book of the de- 181 7* 
fendant, and at his request And it was objected that " 
this was insuflScient to shew that the work and labour, against 
as well as the materials, were furnished for and at the 
request of the defendant. 

Marryatty who shewed cause, contended that the 
affidavit imported that the whole was done at tlie de- 
fendant's request. 

Gaseleey contrdj relied on Young v. Gotten, (a) But 

The Court differed that case from the present, for- 
asmuch as there the affidavit did not import that the 
defendant was indebted. The affidavit was for an entire 
sum, for work and labour of the plaintiff and his ser- 
vants, done on board a particular ship, not alleging that 
it was the defendant's ship; and also for goods sold 
and money paid at the request of the defendant. It did 
not appear that the work was done at the defendant's 
request; the words, ^^at the request of the defendant," 
were confined to the last branch of the sentence. Here 
both the work and labour and materials were bestowed 
in and about the defendant's property; therefore the 
words, *^ and at his request," might well be understood 
as pervading the whole. 

Rule discharged. 

(a) Jnte, yo\, ii« 60S. 



isa 
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1817. 



Monday, 
Jfayl2th. 

Service on the 
defendant per- 
fonally of copy 
of a rule for re- 
ferring a pro- 
missory note to 
the master, 
without shew- 
ing him at the 
same time the 
original, is 
gOMiserrice. 



Bellairs against Poultney. 

TJ/^ALFORD moved to make a rule absolute, for 
referring a promissory note to the Master upon 
an afGdavit of service of a copy upon the defendant per- 
sonally, but the affidavit did not state that the original 
was shewn to him. He admitted, that in order to bring 
a party into contempt, not only a copy of the rule must 
be personally served, but also the original must at the 
same time be shewn him. (a) In other cases, however, 
the same strictness is not requisite; it is sufficient to 
serve the party with a copy, or to leave it with tha 
person representing him at his place of abode ; and in 
this Court it is not necessary to shew the original at 
the time of service, though in the Common Pleas the 
practice as to this seems to be different, (b) 

Lord Ellenborough C. J. There would be a con- 
venience in assimilating the practice of both courts, 
especially in a matter of such frequent occurrence as 
that in question, and I cannot help thinking that the 
good sense is with the Common Pleas. Nevertheless, 
as our practice has been different, we will not disturb 
it in the present instance. 



Per Curiam, 



Rule absolute, (c) 



(a) Rex ▼. Smithies, 3 T. R.SSl. Barnard ▼. Berger, I N. R» 12\. 

(b) Barnes, 403. 

(c) The following note is taken from the Rule Book : — 

TrinUt/ term, 43 G.3. 1803. 
Doe dem* Wright v. Roe» — In making the rule absolute, and the affi- 
davit not stating original rule shewed, counsel doubted the service. But 
not being for an attachment was deemed good. Dampier for tenant; 
Burrough for lessor. 
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Payne against Spencer, Tuesdt^, 

TTPON a rule nisi obtained by the bail in this action After the bank, 
for setting aside the judgment and subsequent pro- fe^^t, phdn. 
ceedings, and also the judgment signed, and execution a ca!^ "and"* 
levied, against the bail, for irregularity with costs, the [['J^ Jj^" 
foUowins: case was stated for the opinion of the Court : ^ » therefore, 

° "^ where ea, so, 

Tbeorifirinal action was brouc:ht on three promissory iwued itt Jfoy 

. ® , ^ ^ .1 1816, returned 

note^, in which the plaintiff obtained a verdict at the mm en iMventus 

J, on the 19th; 

JLandon sittings after Michaelmas term 1815 for on ssd «a./a. 
827/. 185. 4?d., and on the 27th of January taxed the Sd^^ ' 
costs at 60/. 1 Is. 8rf., making together the sum of M'tT/ii^'^ 
888/. 105.; 29th January test Ji. fa. into Somersetshire^ J^j/^JJ*^^ 
and returned nulla bona, and filed. Ca. sa. into Jjondxm ««**' returned ; 

on 3d July rule 

tested the 1st oi May 1816 (being the first day oi Easter gWen to bail to 

appear; and 

term,) returnable from Easter^day in five weeks, (19th on9th,judg- 

_, i/»»^ mentforde- 

May :) nan est inventus returned the 19tn ot Mcy ; ftuit of appear- 
22d of Mayj sci.fa. tested on that day into Middlesex jj^^yia^ isie, 
against the bail, returnable on the morrow of the Holy JSaru^^^ 
Trinity, and nihil returned. Alias sci.fa. into Middlesex "^^^^^^ 
tested the 14th June, and returnable firom the day bankrupt on 

•^ 1 Ith Marchf 

of the Holy Trinity in three weeks (30th of June\ to ''ho surrender- 

, ed to commia- 

which, after lying the proper time in the sheriff's office, don 28th and 
nihil returned. The ca. sa. and sci.fa. were all regularly and on 27th 
filed. On the 3d of July a rule given to the bail to ap- ^^ ^ime ^'' 
pear, and on the 9th, judgment signed against them I||ri^Mti2li 
for want of appearance; after which, execution issued HeW^thafoIe 

proceedings 
against the bail were regular, notwithstanding the bankruptcy of defendant, aud prooeedinga 
under it ; for the issuing of the ca, sa, was good notice to the bail, who are not restrained 
by 5 G. 'J, c. 50. s. 5., which frees the bankrupt frem arrest by any of his crediton during 
the time of his examination. 

against 
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181 7* against them, which was levied upon their goods as 
mentioned in the rule. On the 2Sd oi February 1816, 

Qgaimt a commission of bankrupt issued against the defendant, 
who was accordingly declared a bankrupt on the 11th 
of March following, and received due notice to sur- 
render himself to the commissioners' examination on the 
28th and 29th of March ^ and on the 27th oi April fol- 
lowing; on which days he did surrender accordingly, 
and on the latter day, not being able to finish his ex- 
amination, prayed of the major part of the commis- 
sioners further time for that purpose, until the 28th of 
May^ which was granted to him. 

The question for the opinion of the Court is, Whe- 
ther by reason of the commission of bankrupt, and pro- 
ceedings thereon as aforesaid, the proceedings against the 
bail were illegal or irregular. If the Court shall be of 
opinion that they were either, then this rule to be 
absolute, with or without costs, as the Court shall think 
fit ; but if the Court shall be of opinion that they were 
neither illegal nor irregular, then this rule to be dis- 
charged, with or without costs, as the Court shall 
direct 

A. Moore, for the plaintiff, argued in favour of the 
regularity of the proceedings against the bail, notwith- 
standing that the ca. sa,<t which was the foundation of 
those proceedings, was issued against the principal after 
his bankruptcy, and at a time when he was privileged 
by the act 5 G. 2. c. SO. 5. 5. For the privilege given 
by this act to bankrupts to be free from arrest during 
their examination, extends not to such as were in 
custody at the time of surrender and submission to be 
examined ; and, therefore, is not allowed in the case of 

a sur* 
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a surrender in discharge of bail, because the principal is 181 7* 
considered as being in custody of the bail, who are his 
gaolers (a), and he may be taken at any time, even jtgainst 
during his examination before the commissioners (&) « 
And according to Manwood there is a great diversity 
between bail and mainprise ; for he that is mainprised is 
always said to be at large, and to go at his own liberty 
out of ward, after he is put to mainprise, until the day of 
his appearance ; but where a man is put to bail by four 
or two men until a certain day, he is always accounted 
by the law to be in their ward and custody for the time, 
and they may, if they will, hold him in ward or in prison 
till that time, or otherwise at their will ; so that he that 
is bailed shall not be said by the law to be at large, or 
at his own liberty, (c) Wherefore in cases of bank- 
ruptcy, in order that the bail may be excused from sur- 
rendering their principal, and thereby interfering with 
his examination, the Court has enlarged the time for 
surrendering, {d) That the bail was well fixed appears 
by the case of Manning v. Partridge, (e) 

Bayly y contra^ agreed to the doctrine that bail were in 
law accounted always to have the custody of their prin- 
cipal ; yet he argued that they were not bound at all 
times to render him, but only at such time as they 
should lawfully be called upon so to do. And the mode 
of calling on them is by means of a ca. sa.y and return 

(a) Darhy v. Vavghan, per Ld. JKenyon, 5 T, R. 2ia Clarke ¥. Brad- 
thawy per Ld. Kenymi, \ East, 89. 

(6) Ex parte Gibbons, I Atk. 238. Pyewall y. Stowe, 3 Taunt. 425. 

(c) See Termes de la Ley, 75. 

(d) Maudes. Jowett, 3 East, 145. CUendiningw. BoHnson, 1 TaunL 321. 
(«) 14 EaU, 599. 

thereon, 
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1817. thereon, whereby they are fixed, for then they know, by 
' the plaintiff's suing out this writ, that he means to pro- 

against ceed agaiust the person of the defendant But this 
imports that the plaintiff is in a condition to issue a ca. 
sa. : for if he be not, it is the same as if the writ had 
never issued. Now it is apparent from the act 5 G* 2. 
c, 30. 5. 5., that the plaintiff in this case was restrained 
from having a ca. sa* available against the bankrupt, for 
the act expressly protects the bankrupt from all arrests 
of any of his creditors during the time allowed to him 
for finishing his examination. And if the issuing of the 
writ was a nullity as it regarded the bankrupt's arrest, 
how could it operate as notice to the bail that the plaintiff 
meant to proceed against the person of the bankrupt? 
The sheriff could not obey the writ without infringing 
the act ; it was a writ commanding that to be done which 
could not lawfully be done. For the like reason, if a 
ca. sa, were to be sued forth after a writ of error allowed, 
it would not operate as notice to the bail to render. 

Lord Ellenborough C. J. The act 5 G. 2. c. SO., 
which protects a bankrupt from arrest by his creditors, 
did not, as it seems to me, contemplate a case like the 
present, but was passed alio intuitu. Its main object 
was to afford the bankrupt a fearless access to his books 
and papers, the better to enable him to make a full dis- 
covery and disclosure of his estate; and in order thereto 
it provides that he shall be free from all arrests, re- 
straint, or imprisonment of any of his creditors, in 
coming to surrender, and from his surrender for a time 
specified, or for a further time allowed by the commis- 
sioners for finishing his examination. Now I cannot 
pronounce that a taking of the bankrupt by his bail is 

an 
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an arrest by a creditor within the meaning of the act; 1817. 
it is certainly not within the policy of it. The law '■ 
gives to the bail a continual claim to the custody of the against 
principal, that they may render him in their own dis- 
charge, and I cannot say that, by an inference to be 
drawn from this act, because it prohibits the arrest of a 
bankrupt by his creditors, the bail are to be deprived of 
a right which belongs to them in their character of bail, 
that is, as having the custody of their principal ; more 
especially when I see that the act excepts cases where 
the bankrupt was in custody at the time of his surrender 
and submission to be examined. If, then, the act does 
not alter the right of the bail, the defendants might have 
surrendered their principal, and have not done it; con- 
sequently, were liable to be fined. 

Bay LEY J. I am entirely of the same opinion. The 
condition of the recognizance entered into by the bail is, 
that if the defendant be condemned in the action, they 
will pay the condemnation money, if the defendant do 
not pay it, or render himself. Here the principal was 
condemned in the action, and neither rendered himself 
nor paid the money, and the bail has also failed; there- 
fore the recognizance is in its terms forfeited ; and the 
bail are liable to be sued thereon. But by the rule of 
law before any proceedings can be had against the bail 
upon their recognizance, a notice must be given themy 
and for this purpose a capias ad satisfaciendum must be 
sued out against the principal, and a return of non est 
inventus be made, upon which return, the recognizance 
being forfeited, the plaintiff may proceed thei'eon i^inst 
the bail. The suing out the ca. sa. in this case is not 
like the case put by the defendant's counsel of a ca. sa. 

sued 
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1817. sued out after allowance of a writ of error, because the 
" writ of error suspends the obligation on the party to 

against pay the condemnation money, and so the condition is 
saved. Here during the whole proceeding, commencing 
with the recognizance, the principal must be deemed in 
law to be in the perpetual custody of his bail; so 
entirely so, that it was said by the Court, in Sheers v. 
BrookSi that when a party is bailed, the bail have a right 
to go into the house of the principal as much as he has 
himself; they have a right to be constantly with him, 
and to enter, when they please, to take him. (a) And 
it seems to me that the act in question does not at all 
interfere with this right : the bail might have rendered 
him, notwithstanding the act says that he shall be free 
from arrest by any of his creditors ; and the capias ad 
satisfaciendum was notice sufficient to throw on them 
the onus of rendering him. 

Abbott J. I am also of the same opinion. The 
principal has failed to perform the condition of the 
recognizance, and in that case the bail are bound to 
render him or pay. If there had been a writ of error, 
this obligation would have been suspended for a time. 
From the time of entering into the recognizance, the 
principal is, in contemplation of law, in the continual 
custody of his bail, who may render him at their plea- 
sure. Nothing that I can see has taken place to pre- 
vent their rendering him in this case ; for the statute 
which restrains the arrest of a bankrupt by a creditor, 
makes no provision against the rendering of him by his 
bail : so far from this, it excepts cases where he was in 

(a) 8 JJ. Bl, IS2, per Ld, Loughborough. 

custody 
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custody at the time of his surrendering to the commis- 181 7* 
sion. Although, however, bail have the principal in ^ 
their custody, nevertheless, by favour of the Court, jigaimt 
which has become a rule of practice, they are not liable 
to be called upon to render him before certain steps 
have been taken by the plaintiff. One of those steps 
is, the suing out a ca. sa. against the principal ; but it is 
not required of the plaintiff to cause the writ to be 
enforced against his person, he is only required to sue 
it out. This the plaintiff has done^ a non est inventus 
has been returned, and proceedings' by scire facias 
Iregularly taken. Under these drcumstances, as the 
Court does not require that the ca. so* should be en« 
forced, and as the bail, notwithstanding the act 5 G. 2. 
might have rendered, I do not see any ground for 
holding these proceedings to be irregular. 

HolroydJ. It seems to me also that these pro- 
ceedings were regular. The statute frees the bankrupt 
from arrest by creditors, provided he be not in custody 
at the time of his surrendering to the commission. But 
every defendant who is delivered to bail to the action, 
is looked upon in the eye of the law as being in custody 
of his bail. The law treats him as a person in custody^ 
as it regards the security and privileges of the bail ; for 
the bail have privileges to look after him, and may take 
him even on a Sunday {a\ which shews that it is not an 
original taking, but that he is still in custody ; and if 
so, this clause of the statute does not apply, as it relates 
only to such as are not in custody ; whereas the statute 
would have the effect of taking him out of the legal 

(a) See 6 Mod. 201. 1 Aik. 259. 

Vol. VIi R custody 
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custody of his bail if it were construed as extending to. 
this case. Suppose he had been in actual custody, it 
is dear from the provisions of the sixth section, that the 
bail would not haye been obliged to set him at large. 
Being in virtual custody of his bail, they might have 
surrendered him, and in that case the course prescribed 
by the sixth section must have been pursued, (a) It 
jseems to me, then, that these proceedings were all re* 
gular* The capias ad satisfaciendum is here only by 
way of a legal or formal demand, which the bail are 
obliged to notice; until this be made^ they are not 
bound to know that the plaintiff means to proceed against 
the defendant's person. 

Rule discharged with costs* 



(a) By f. 6.y in caie any bankrupt be in prison or custody at the timt 
of issuing the commission^ and is willing to be examined, and can be 
brought before the commissioners for that purpose, the expence is to be 
paid out of the estate ; but in case the bankrupt is in executioui then the 
commisiionerB are to attend him in prison. 
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Parker and Others, Assignees of Penfold and Tuetdt^, 

° Afcy 15tb* 

Another, Bankrupts, against G. F. Wise. 



DEBT on bond dated ISth December 1811, made by Bond by de- 
feodant as 

the defendant to Parker and the bankrupts in the surety for w. 
sum of 10,000/. The defendant craves oyer, and the condition, re- 



were 



condition recites that Parker and the bankrupts carried obh^^ wi 
on the business of bankers in partnership, and one j^. i^a'JJ? 
S. Wise and one C Wise carried on the business of paper f^^^ manu&c- 

^ ^ turersy and had 

manufacturers, and in the carryincr on of their said overdrawn their 

•^ ^ account with 

business kept an account with Parker and the bank- obhgees 4822/., 

and in order to 

rupts, and in the course of their said business had enable them to 
overdrawn their account, and were indebted to Parker business, had 
and the bankrupts in the sum of 4822/. 155. 9d. ; and in g^'toiOlow ~ 
order to enable them the better to carry on their said ^^ove^nw*™* 
business, had applied to and requested Parker and the *"*^^ further 

' *^« * sums as they 

bankrupts to allow them to overdraw their said account should require, 

■ w €u that the 

at any time, and from time to time, such further sums ta^'^t together 

with the 4822^, 

as they should or might require, so as that the same should not ex- 
ceed in the 
whole at any one time 5000L, which obligees had agreed to do, and the condition was for the 
payment by W. and W. and defendant, or any of them, of the sum of 4822^, and also such 
further sums as obligees should or might thereafter advance to fT; and ff. in the course of 
their business, ifot exceeding in the whole 5000/. : Held, not to be avoided by the obligees 
having allowed W. and W, to overdraw to an amount, together with the 4822/., exceeding 
5000/., and, therefore, defendant's plea to that effect was ill pleaded ; for the restrictive 
words in the recital were not to be construed as conditional, that if obligees exceeded the 
amount the bond should be void. 

Plea, that after the making of the bond, the partnership of obligees was dissolved, and a 
new partnership formed, by the retiring of one of the old partners and admitting a new 
partner, with which new partnership W, and IT., with the privity of the retired partner, 
kept an account, and that at the time of the dissolution of partnership, a balance of 5000/. 
was due from fT. and W. to the partnership for such overdrawing, but the partnership did 
■ot at any time demand payment of it, but, on the contrary, at and after the dissolution, 
discharged W. and iK. from making such payment, and consented that the balance should 
be, and it wa3, transferred to the account between IF, and W. and the new partnership, and 
became incorporated in their account : Held, that the plea was iU^ lor ^ assignment of a 
chote in action b no discharge of an obligation. 

R 2 itwaai^ 
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1817* sums, together with the said sum of 4822/. 15s, 9d., 
^ should not exceed in the whole at any one time the sum 

against of 5000/., which Parker and the bankrupts, in order to 
accommodate them, had consented and agreed to do, 
upon being indemnified by the obligation above written, 
but subject, nevertheless, to the condition hereinafter- 
contained. And the condition was for the payment by 
S. Wisey C JVisef J. WisCf and the defendant, or any of 
them on demand, to Parker and the bankrupts, or any 
of them, of the sum of 4822/. 155. 9^. so due to them, 
and also such further sum and sums as Parker and tha 
bankrupts should or might thereafter advance to S. Wise 
and C. Wise in the course of their business, not exceed- 
ing in the whole 5000/. 

The defendant pleads, that he ought not to be charged 
by reason of the bond, because, after the making of it, 
and whilst S. Wise and C Wise kept such account, and 
banked with Parker and the bankrupts, to wit, on, &c., 
and on divers days. Sec, Parker and the bankrupts 
allowed them to overdraw their account to such an 
amount that the further sums required of Parker and 
the bankrupts, together with the said sum of 4822/, 1 5s. 9d. 
so overdrawn, as in the condition mentioned, exceeded 
in the whole at one time 5000/., contrary to the said con- 
dition. 

The defendant also pleads, that after the making of 
the bond, the partnership of Parker and the bankrupts 
was dissolved, and a new partnership was entered into, 
wherein the bankrupts and one W* M. Pinfold were the 
partners, and from that time carried on the business of 
the bank until the bankruptcy of the said bankrupts, 
with which partnership, during all that time, S. Wise 
and C Wise, with the privity of Parker^ kept sax account. 

And 
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And that before and at the time of the dissolution of the 1817* 
said partnership, there was due and owing from S. Wise 
and C. Wise to the said partnership, for such overdraw- ^!?^^ 
ing of their said account, a large balance, to wit, the 
aQOi of 5000/. ; but Parker and the bankrupts did not 
at any time before, or at, or after such dissolution, de^ 
mand payment to be made to them of such balance, or 
any part thereof, but on the contrary, at and after the 
time of such dissolution, to wit, on, &c^ discharged 
S. Wise and C Wise from making such payment, and 
then and there consented and agreed that the said 
balance should be, and the same then and there accord- 
ingly was transferred to the account between S. Wise 
and C Wise and the said new partnership, and thereby 
became and was, and thenceforth continued to be in* 
corperated with and part of the last mentioned account 
Demurrer to these pleas. 

Chitty^ in support of the demurrer, as to the first plea, 
argued, that in order to sustain the plea, the Argument 
must go this length, that because in the recital a limited 
advance of 5000/. was contemplated, therefore the obligor 
was discharged from his liability if the advance should 
happen to exceed that amount by the smallest fracdon. 
Such a construction, however, of this obligation, in- 
dependently of the hardship which it would work, was 
not the natural one. For the natural construction of 
the limitation in this recital was not that the obligees 
should forfeit the benefit of the obligation if they should 
advance beyond the amount specified, but that they 
should not lose the benefit of it if they should refiise 
to advance beyond that amount Without some such 
limitation, it might have been insbted that they should 

R S advance 
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1817* adfanoe to an indefinite amount, at the peril, if they re^ 
fused, of the bond's ceasing to be a continuing obli- 

ogairut gatiou. It would be strange, therefore, if that which 
originated in an anxiety for their protection, should by 
a forced construction terminate in their mischief. But 
whatever may be the construction of the limitation in 
the recital, the condition creates an expanded liability, 
because it is for the payment of 4822/. 155. 9^ abso- 
lutely, and such further advances as should be made not 
exceeding 5000/. ; so that the condition has no re- 
striction as to the amount of advances, but only as to 
the extent of liability. And it has been held that the 
recital in the condition of an indemnity bond does not 
confine the liability of tlie sureties if the condition be 
not restrictive (a), and that though the indemnity be 
limited as it regards the sureties, there is nothing against 
equity in making further advances. (6) To the extent^ 
therefore, of 5000/., or, at all events, of 4822/. 1 5s. 9d.j 
the surety was liable. This plea is likewise ill pleaded, 
because it only alleges that the plaintiffs allowed them to 
overdraw the amount ; but the mere overdrawing, unless 
answered by the plaintiffs, is nothing; and it is con- 
sistent with this form of pleading, that the plaintiffs 
might have refused to accept all that was drawn beyond 
the amount specified. 

The last plea is ill, because supposing accord and 
satisfaction could be well pleaded in bar to this action, 
here is accord without satisfaction ; the plea alleges that 
the plaintiffs consented to the balance being transferred 
to the new partnership account, and that it was so trans- 



(a) Ea parte Rushforth, 10 Vei, 409. 422. 
(6) Paiey ▼. Field, 12 Ves. 455. 
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ferred, but not that any part of that balance mws ever 1817* 
paid or satisfied ; and it is no more than a parol agree- 
ment in avoidance of a duty in certain, viz. to pay a sum against 
of money, accrued by an obligation, which has pro- 
duced 'nothing ; wherefore it is ill pleaded. Thus it was 
held that a bill of exchange given for payment and in 
satisfaction of a debt secured by covenant, cannot be 
pleaded in bar to an action on the covenant, although 
judgment be recovered on the bill, if the judgment be 
unproductive, (a) So an acceptance of a statute staple 
(or a debt due on bond is no merger of the bond, though 
of a higher nature, (b) And if a party stipulate by deed 
to do a particular thing, and begin it within a time 
certain, or to do a thing on a day certain, he cannot in 
the one case aver performance by alleging that the time 
was enlarged by parol, and he performed it within the 
enlarged time (c) ; or in the other excuse the perform* 
ance by averring that it was agreed by parol that he ' 
should do something else, and he was thereby prevented 
from beginning the particular thing within t\me.{d) 
The utmost that this plea amounts to is, that there was 
a transfer by parol of a debt secured by bond ; which, 
however it may raise an equity, is still but a chose in 
action, and cannot go in discharge of the obligation* 

Richardson, contra, as to the objection to the first 
plea, that the alleging of an over-drawing was not suf- 
ficiently indicative of an over-advance, said, that if there 
were any doubt with the Court upon that point, he 

(a) Drake v. Mitcheli, 5EaU, 251. 

(6) Branihwait v. ComwaUej/s, cited in Higgin's case, 6 Rep* 44 d. 

(cj Littler v. Holland, 5 T. R. 590. 

{d) Godwin v. Crcwle^ Cowp. 357. 

R 4f would 
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181 7« would pray leave to amend in thU particular; and the 
Court, with reference to the language of the condition, 

agairut inclining to the opinion that the plea ought to have 
gone further and alleged that the plaintifis al«o advanced, 
beyond the sum, it was agreed that the argument should 
proceed upon an understanding that the defendant 
should have leave to amend as to this, and as if the 
amendment were now made. Whereupon he argued, 
that the surety was discharged- from his obligation by 
the over-advance. From the penod of the decision of 
Lord Arlington v. Merricke (a), down to that of HasseU 
y. Z/mg(b)y it has been considered as an established 
rule of construction, that the words of the condition 
shall be qualified by the recital, which is a proper key 
to the meaning of them. Therefore, though the con- 
dition be larger, the Court will measure its extent by 
the recitaL (c) If then, coupling the condition and 
recital together, the intention of these parties is to be 
ooUected from the whole context, it would seem that 
the most reasonable exposition of their intention is this, 
that they contemplated a limited course of dealing not 
to exceed 5000/. Such a moderate advance might well 
be calculated as likely to be required by tradesmen of 
the description mentioned in the recital, in the course 
of their trade; and for which, therefore, a prudent 
surety might well engage, provided a restraint were im- 
posed upon advances beyond their estimated exigencies, 
and thereby improvident speculation were guarded 
against. And the recital is precisely in conformity to 
such an intention. ^^ So as that the sums to be ad- 
vanced, together with the sum then due, should not 



(a) 2 Sound. 411. (6) Jnte, vol. ii. 565. 

(c) PearsaU ▼• Summertcll, 4 Taunt, 505. 
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exceed 5000/." are expressions importing nothing less 1817. 

than a prohibition airainst a &rther advance. And the ' 

condition takes it up. ^^ Shall pay the sum then due^ ogwut 
and also such &rther sums as shall be advanced to them 
in the coarse of their business^ not exceeding 5000/.'' is 
language of the like import, and is in effect the same as 
if the prohibition had been repeated in toHdem verbis. 
As to the la9t plea, he argued that the same intendment 
is to be made on a general demurrer as after verdict, 
because the demurrer admits the facts of the plea as 
fully as if they had been traversed and found by verdict. 
As, therefore, it is pleaded that the plaintiffs discharged* 
the princ^tol Jkpm making payment, and as after the 
traverse of that fact and verdict for the defendant, it 
would have been intended that the discharge was effected 
with all requisite formalities, for otherwise the jury could 
not have found it a discharge ; so shall it be intended 
upon the present occasion, for otherwise it could not have 
been pleaded as a discharge, which the plaintiffs by the 
demurrer have in fact admitted it to be. Or consider- 
ing this plea in another light, it is not without authority 
to sustain it; for it has been adjudged, that if A. be 
indebted to J3. in 100/., and B. be indebted to C in 
50/., if B. promise A. to discharge him of so much of 
his debt as amounts to J3/s debt to C, this will be a 
good consideration for a promise by A. to pay C. the 
debt due to him from B. (a) 

Lord EixENBOROUGH C. J. This is an action on a 
bond, and the condition of it recites that the plaintiffs 
carried on the business of bankers, and two persons of 

(a) Goldsb. 49, 

the 
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181 7. the name of fVise that orpaper-manuFacturers, and that 
"■"■"" the latter in carryinir on their business kept an account 

Pakkkb . 

against with the plaintiffs, which they had overdrawn to a cer- 
tain amount; and in order to enable them to go on with 
their business, had applied to the plaintiffs to allow them 
to overdraw at any time such further sums as they 
should require, so that these further sums, together with 
the amount overdrawn, should not exceed at any one 
time 5000/* Such is the account given in the outset of 
the recital of this condition, which professes to state, 
and is confined to the statement of the application made 
on the part of the paper-manufacturers to their bankers 
to permit them to overdraw. It is as if in common 
parlance diey had said to their bankers, we owe you a 
certain sum, suffer us to overdraw further, so that the 
sum owing and the sums to be further drawn shall not 
exceed 5000/. To this, according to the statement as 
it proceeds in the recital, the bankers agree on being 
indemnified by the obligation now in suit, subject to the 
condition that the principals or surety shall pay to them 
the sum owing, and such further sums as they should 
thereafter advance to the principals, not exceeding in 
the whole 5000/. The recital, therefore, in the first 
instance, propounds the request of the manufacturers 
to their bankers, who in making it profess that they 
do not desire to extend their request beyond BOOOL 
That is the limit of their request. The indemnity con- 
forming itself to this limit is made to extend to further 
advances not exceeding, with those already made, 5000/. 
And this I take to have been the intention, as it is the 
contract of the parties. Had the surety, as it has been 
argued, intended to impose a condition on his part that 
the bankers should not advance beyond 5000/., in order 

to 
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to make sure that the manufiusturers should not by an 1817- 
indefinite supply of funds be led into a more extensive ' 

course of dealing than he contemplated, it would have ^atmf 
been easy to have provided for such a condition, by 
stipulating that the obligation should be void if any 
further advance were made. But we do not find any 
such provision, and the proposition made and accepted, 
as set forth in the recital, does not of itself preclude the 
bankers from going further in their advances, although 
the condition protects the surety from being answerable 
for any further. I adopt to their full extent the positions 
on which the learned counsel rests his argument in sup- 
port of this plea, that a surety ought not to be bound 
beyond the scope of his engagement, and that this is to 
be sought out from the whole context taken together, 
and that the decisions from Ij>rd Arlington v. Merricke 
to the last case cited agree that the condition shall be 
taken with reference to the recital, and may be ex- 
plained and restrained by it But all this imports that 
it is to be gathered from the recital that the intention of 
the parties requires the condition should be qualified. In 
the present case, I consider the proposal made and agreed 
to as difiering in its extent from the indemnity intended 
to be given ; for it might well be, as between the bankers 
and their customers, that the latter should ask, and, there- 
fore, be in a situation to demand only a limited advance, 
and yet that it should be in the breast of the bankers to 
go further if they pleased, and that the surety might be 
content to pledge his security to a limited extent without 
imposing it as a condition, that if more were advanced 
he would not be answerable to the amount limited. 
And as this was a reasonable, and therefore probable 
engagement, and the surety has made no provision as 

it 
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1817. it regards bimseir, to restrain a further advance, and as 
such a provision if it had been intended might easily 

<w;»R^ have been introduced, the conclusion I have arrived at 
is, that it was not intended. I do not, therefore, see any 
reason for adding this restraint as a proviso to the 
words of the condition. And this disposes of the first 
plea. As to the other plea, certainly the transfer by 
the old firm of the balance due to them from the mann- 
fiicturers by agreement with the new partnership that it 
should be transferred to their account, comes within the 
rule of law which prohibits the transfer of a chose in 
action. It seems to me then that both these pleas are ill 
pleaded. 

Batley J. I think that both these pleas are bad. 
With respect to the first, I agree that in order to find 
the right construction of the condition, every part of the 
instrument is to be searched to ascertain what the 
parties meant If the true construction be that the 
parties intended to stipulate against any advance beyond 
5000/., then this advance will have the eflect of cutting 
down the obligation altogether. But the Court ought 
to see plainly that this was the intention, before they 
give a construction to the language of this bond which 
would have the efiect of avoiding it, if one shilling be« 
yond the sum named should be advanced. According 
to the transaction as it is related in the recital, a balance 
was due to the bankers at the time of entering into this 
obligation ; the parties from whom it was due apply to 
the bankers for further advances, which, however, they 
do not require should exceed 5000/. ; the bankers ac* 
cede to the application, and the bond is entered into^ 
which has for its condition that the obligor, or those 

named 
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named therein^ shall pay the balance already due^ and 1817. 
inch further advances as the bankers should make^ not ' 
exceeding 5000/. The obligor does not pretend that he ^^ahut 
or the others have paid any part of the balance or fur« 
ther advances, but excuses himself from so doing by 
setting up as his defence that the bankers had in their 
advances exceeded 5000/^ and thereby vacated the 
obligation. But if the parties had intended to attach a 
consequence so penal to an advance beyond that sum, 
can it be supposed that they would have contented 
themselves with language so equivocal, and would not 
have introduced express words of condition, as it were 
by way of caution, that such should be the effect ? I think 
it hardly possible that they could. As the obligation 
stands, it seems to me that its true import is no more 
than this, that the parties asked for a further advance 
not exceeding 5000/. ; that the bankers agreed to this, 
and the surety undertook to indemnify them to that 
extent. As to the other plea, it amounts to nothing 
more than an assignment of a chose in action^ to which 
it does not appear that the surety assented. 

Abbott J. I am also of the same opinion. As the 
first plea would have it, we ought to construe this ob- 
ligation in such manner that the defendant would be 
discharged from it, if any sum, however small, were 
advanced beyond the sum of 5000/. Looking at the 
language of the condition, I am unable to find in it any 
Expression to that effect; indeed it is not pretended that 
there is ; but it is said that this is to be found in the 
recital. Now I agree, that if there be any thing in the 
recital from which we can collect that the parUes in- 
tended to carry the limitation to the extent argued, our 

con- 
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181 ?• construction must be accordingly ; but the language of 
r the recital, as it regards any express prohibition agsuust 

against a farther advance, is, to say the least of it, extremely 

Wisx* 

doubtful, and certainly not sufficiently explicit to con- 
trol the subsequent words of the condition. On the 
contrary, looking to the probabilities of the case, it 
appears to me, that if the proposition made to the 
bankers had been, that if they permitted the smallest 
advance beyond 5000/., the surety should be held dis- 
charged, it is highly probable they would have rejected 
it; because if a slip of this kind were to have the effect 
of depriving them of the benefit of the security, much 
of difficulty and inconvenience must have occurred in 
their dealings with the principal ; they could never have 
ventured to honour a single draifc without looking to the 
precise state of the account between them. Such a result 
would have been most inconvenient to the plaintifis. It 
is not likely, therefore, that they would have consented 
to this engagement; wherefore I think it would- require 
clear words of condition, in order to warrant our con- 
struction to that effect. It is difficult to say precisely 
what is meant by the last plea ; it has been argued as if 
it amounted to a release, or, if not, that it is at l^ast 
a transfer of the . debt by assignment to the new firm* 
The only word which I find in the plea bearing the 
semblance of a release, is the word ^^ discharged ;" this^ 
however, does not necessarily import a release. As to 
the rest, it is nothing more than an assignment of a 
. chose in action^ for which the assignor has still a right 
of action. 

HoLROYD J. I am also of opinion that the plaintifis 
sire entitled to recover. It is clear, I think, that the 

words 
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words 01 the condition, without reference to those con- 1617. 
tained in the recital, do not prohibit the making ad- * 
vances beyond 5000/., so as to extinguish the bond in ^ff^ 
that event. According to the words of the condition, 
the obligor stands liable to the extent of 5000/., and to 
that extent only, although advances should be made to 
a greater amount. Then let us consider whether the 
recital furnishes a different interpretation of the words 
of the condition. In order to do that, it must appear 
that the ordinary acceptation of the words of condition 
would be inconsistent with the declared intention in the 
recital. But adverting to the recital, I think it only^ 
shews that an advance to a certain extent having already 
taken place, a proposition was made to the plaintiffs by 
the principals, to be allowed to draw upon them further 
to an amount, together with the sum already drawn, not 
-exceeding 5000/. The plaintiffs acceded to this pro* 
position, viz. that they would make further advances to 
an amount not exceeding that sum, upon being indem- 
nified ; and as the obligation states, subject to the con- 
dition after mentioned, upon which condition I have 
already observed. There is an engagement, therefore, 
on the part of the plaintiffs, to advance as far as 5000/. 
without any restraint upon their advancing more, but 
with a condition on the part of the obligor that he will 
be answerable to that extent only. In other words^ 
this was ah indemnity to a limited extent, however large 
the advances might be. This was, as I think, what the 
parties intended, and it is the result of the natural in- 
terpretation of the expressions used in their agreement 
As to the last plea^ it seems to me to be ill for the reasons 
already given. 

Judgment for the plainUffi^ 
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ZtX' ^^^ ^™® against The Inhabitants of Poulton- 

with-Fearnhead. 



Therenangof TJPON appeal, the quarter sessions for the county 
pe^^^^d of Lancaster confirmed an order for the removal 

Sto^I'Se^ of Luke Whittle, his wife and child, from Warrington 

price of 2s. 6<f. to PouUonrmth^Feomheady subject to the opinion of 

perpercb, ^ . 

Amounting to this Court upon the following? case : -— 
der an agree- It was proved on the part of the respondents that the 

landlord that pauper's father rented a cottage in Poulton of the annual 

nLi Oie tenant ▼aiue of 6L 105., at the rent of 6/. 105., and held at the 

suffidirat for *Aine time a small 'piece of land of the annual value 

the culture of ^ 7,^ q^^ . ^^^t he also took of One Kav 27 perches 

potatoes* waa •^ *^ 

held to be a of land for growing potatoes, at the price of 2s. 6d. per 

renting at the 

price above perch, in the spring of 1818, during the time of his 

mentioned, o^ . . . n rwM 

ihough the ma^ holding the Said cottage and piece of land* The agree* 
j^nmithed uruU nieut with Koj/ was, that Kay should furnish him with 
^^fnenc^iT*^ manure sufficient for the culture of potatoes, and 
^^u^d to ^^^^ ^® should get and set the potatoes. In pur- 
be let per acre guance of this agreement, about a fortnifrht after the 

on the ordinary d -» o 

terms of bus- makiniT of it, and after the holding: commenced, the 

bandry usual in & ^ o » 

letting farms, manure was brought by Kay, and was put into the land 

according to 

the course of by the pauper s father. The value of the land to be let 

^rTdid not exi by the acre, and upon the ordinary terms of husbandry 

acre • butwhen usQal in letting &rms according to the course of good 

lS)vem^"°* husbandry, did not exceed 4/. per acre, but when let 

tioned, itwas upou the terms above specified it was of the value of 

of the value * '^ 

of 2f. 6(L per 25. 6d. per perch, amounting in the whole to SL 7s. 6d^ 

perch. , 

a sum sufficient, with the other tenements, for die pur* 
pose of a settlement. The pauper's father held the last^ 

mentioned 
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mentioned tenement for above forty days after the 
manure was put into the land, and during the same 
forty days occupied also the other two tenements above 
specified, and resided in PotdtotL 

The question was, Whether, under the above drcum- 
stances, the pauper's father gained a settlement in 
PouUon^ reference being had to the agreement with the 
landlord respecting the manure. 



1817. 



Tbe Kivo 



TIm Inhabit- 



FlAMMBAfti 



Coltmatij in support of the order of sessions, relied 
upon Rex v. fVesC Cramore{a) and Bex v, Bingmoodib) 
as establishing the rule that the value of the land in- 
creased by the labour and manure bestowed on it by the 
landlord, pursuant to agreement, is to be taken as its 
true value. Where the value of the manure or labour 
is set down apart and separated fix)m the rest, this rule 
perhaps may not apply ; but here the rent is entire ; a 
distress would lie for the whole sum, and the Court has 
no means of apportioning it And where is the difier* 
ence between this and the case where furniture and 
firing were to be found for a room let by the week (c) ; 
or where a stock of horses and utensils for working a 
land-sale colliery were let with it?(tf) yet in the above 
cases the benefit derived from the use of these move- 
ables was not considered as reducing the value of the 
tenement. 



J. WiUiamSj contra^ argued that the tenement wftt to 
be accounted of the value which belonged to it at the 
time the pauper came to seUU upon U^ This wai the 

(a) AnUt ^ol.ii, 133. (6) ^fnfey fol.i. 881. 

(c) Reg ▼. HndteckapO, S BoU, lOt. 

Vol, VI. S finte 
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1817. time pointed out by the statute 1S& 14 C^r. 2., and 

whatever value it might acquire afterwards could not be 

dgama taken into account, (a) The cases of Rex v, Bingwood 

The Inhabit- ^ 

anuof and Ite.v v. West Cramore admit this distinction, and 
Fkabmhxad. &1I within it: for in the one the ploughing imd ma- 
nuring, which the landlord agreed to do, were com- 
pleted, in the other, the ground had been dug by the 
landlord, when the pauper entered ; and it was expressly 
laid down by one of the learned Judges, ^^ that the value 
of the tenement increased by the labour bestowed on it 
after the letting cannot be taken into account." {b) Now 
here the manure was not brought upon the land until 
about a fortnight after the holding commenced ; so that 
at the time when the pauper came to settle there was 
but a prospective value to arise from an agreement; 
which can never be deemed a present subsisting value. 
And suppose, in the interval between the commence- 
ment of this holding and the bringing on the manure 
the pauper had become chargeable, and the question 
had arisen as to the value ; can it be doubted that the 
increased value could not have been considered as the 
then value? 

Lord Ellenborough C. J. The difficulties that 
have been raised in argument are occasioned by the 
decisions, which I am almost inclined to wish had 
never been made, that a tenement of combined value is 
sufficient to constitute a settlement. However, taking 
this case as it stands upon the subsisting authorities, 
and keeping in sight the words of the act of parliament, 
which have been strongly and properly pressed upon 

(«) UcKi.AiUm, <mu, p. Si, (6) Set per Le JBUmcJ. Bexr. Eingwood, 

our 
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our consideration, I ask myself, is this a coming to 18} 7. 
settle on a tenement of the yearly value of 10/, ? The — — 
answer depends upon the value which is to be attri- against 

- Tbelnhabit- 

buted to the 27 perches of land. Now, as to this, the antvof 
party who comes to settle contemplates the taking a 
tenement of the value of S/. Is. 6d. He contracts for 
27 perches of land, with manure to be supplied by the 
landlord, and upon these terms the tenement was of that 
value ; and if of that value the whole will exceed 10/. 
The pauper then undoubtedly comes to settle in con- 
templation that he has taken, and shall have the benefit 
o^ a tenement above the value of 10/. But the question 
is put, are these 27 perches of the value of SL 7s. 6d. 
at the time he comes to settle ? The answer is, they 
are not^ in point of actual pernancy on the day when 
the party first takes possession, but they subsist in con- 
tract of that value at the instant he enters, and actually 
become so pursuant to the contract by act of the land- 
lord, and the party afterwards occupies above forty 
days. In this way of considering it, the tenement is of 
the contemplated value contracted for by the landlord, 
and afterwards made good by him. If we are bound 
down to the precise moment when the party enters, the 
consequence will be that in many cases the improved 
value to which the landlord contracts to raise the land 
can never be taken uito account In many contracts 
there will be some stipulations of advantage to ihe 
tenant, increasing the value of the tenement, which in* 
duce him to come to settle upon it, on the faith of 
having this improved value made good to him; these, 
therefore, when made good, may fairly be referred to 
the value at the time of the coming to settle. I might 
instance stipulations on the part of the landlord to paint 

S S and 
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1817* and paper^ or to make additions to the dwelling' In 

_~r" ca^es like these the valae contemplated and engaged for 

a§!fnnti by the contract, as it is an improvement from which the 

ants of tenant is to derive the benefit, and perhaps his motire 

FiAmnABw for coming to inhabit there, may fairly be set down tx> 

the account of its value at the time he comes to settle 

within the meaning of the act. I do not venture into 

M the cases for the purpose of reconciling the various 

dicta of learned Judges with the language of the statute. 

It would be an Herculean labour to conflict with) and I 

am not sure that it would be attended with success* 

Bayl^V J. I agree that this was a tenement of snffi* 
cient value to confer a settlement. The language of the 
statute 13 &14< Car, S. c. 12. imports, that on complaint 
within forty days after any person shall come to settle 
in any tenement under the yearly value of 10/., two jus^ 
iiten may remove him to the parish where he was last 
legally settled. It has been argued, that to constitute 
a tenement of the yearly value of 10/., so as to make 
the party irremovable under this act, or in other words 
to confer a settlement, the tenement must be of the re- 
quisite value at the moment when he enters upon it 
But I think the argument would be more correctly 
stated thus : that the tenement must be of the value of 
10/. at the time of entry, or to be made of that value at 
the expence of the landlord ; and that this is so, appears 
by the distinction which has been taken where the im- 
provement is to be at the expenoe of the tenant ; in 
which case it has been held it ought not to be taken 
into the account. This was the principle on which 
Bej: V. Aston was decided. The observation which is 
r^poried to have fallen from Mr. Justice Le Blanc^ in 

delivering 
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delivering bis opinion in Hex v. Hingoaood^ certainly IS 17* 
was not made in reference to the distinction between the 
actual value of the land at the moment of entering, and 



IfcC KiMO 



n* Inluibit- 

its becoming of that value a short time aderwards, by mouoi 
the agreement and act of the landlord. It seema to me, jtsaam, 
that whenever it is a part of the contract for the lettiag 
that the land is to be improved at the expense of the 
landlord^ and this is done, the tenement is to be ac- 
counted of the improved value. According to the Ian>- 
guage of some of the cases, the question is, Whether the 
pauper was of sufficient ability to obtain credit £br a 
tenement of the yearly value of 10/, And certainly it is 
the same thing as it regards his ability, whether the 
land was of that value at the moment of taking it, or 
whether it was stipulated to be made so, and was made so 
afterwards at the expence of the landlord ; I think both 
cases are equally within the words and qpirtt of the act. 

Abbott J. 1 am also of opinion that the determin- 
ation of the sessions was right. Mr. JVtUiams admits 
that this case will be governed by some of the former 
decisions, unless it can be distinguished on special 
grounds ; and for this purpose he desires that we would 
confine our attention to the precise period of the 
tenant's entering into possession ; and he cites Hex v. 
Aston. But in that case it cannot escape our notice that 
the increased value arose out of several acts voluntarily 
performed by the tenant : here it arises not out of any 
act by the tenant, but from the act of the landlord 3tipu«r 
lated for before entry, and done in pursuance of the' 
terms of that contract What is done by the landlord 
under such circumstances may, I think, fairly be eoi»- 
sidered as referable to the time of entry. If the Court 

S 3 were 
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1817. were tied down to the precise time of entering, it would 

lead to very subde enquiries, which would be incon- 

agaifut Tenient. as to the instant of time when such and such 

-The Inhabit- 

apte of repairs were made as increase the value of the tenement 
. PfAAMHjuD. to the necessary amount. In order to avoid such en- 
quiries, I say that what is contracted for before the 
entry to be done by the landlord, and is afterwards done 
in pursuance of that contract, may be considered as 
done at the time of entering. 

HoLROYD J. I think that where a tenant comes to 
settle on a tenement which by agreement the landlord 
at his expence is to improve to the value of 10/. a year, 
the tenement is of that value within the meaning of the 
statute, although the improvement was not made until 
after the time of entry ; consequently that a settlement 
was acquired in this case. 

Order of sessions confirmed. 



Wedntsday, 
May 14th. 



The King against The Justices of Kent, 



/iNDREWSj on a former day, obtained a mandamus 
to the justices of Kenty commanding them to enter 



an adjournment of the appeal of W* Barrett against a 



By 55 6.5. 

c. 99. (local 

and personal)* 

wfaidi impoaes 

a penalty on 

baken bakins 

on Sundays, it is enacted («. 19.) that persons aggrieved by the judgment of the magistraiie 

may appeal to the next general or general quarter sessions, they entering into a recognisanee 

at Uie time of such couTiction, or within twenty-four hours after, with sureties, upon ooo- 

dition to prosecute such appeal with effect, which recognisance the con%*icting magistrate is 

required to take : Held, that an order of sessions made 2 G. 2., that all notices of appeal 

made to the court should be given by the parties concerned eight days before the aessiona 

b^gan, did not apply to an appeal under this act, where the party appealing had, at the time 

of the oooTiction, declared his intention to appeal, uid bad entered into the required 

recogn i uncei 

conTiction 
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conviction, under the act 65 G.S. c. 99. (local and per- 1817- 
sonal) 5. 12. (a), upon an affidavit that Barrett had been ^^ 

convicted, on the 1st of January 1816, and, at the _ ^^^^ ^ 

•^ ' ^ ^ Tb«Jiisticef of 

time of the conviction, had declared to the convicting Kxmt. 
magistrate, and to the informer, his intention to appeal 
against the same, and that he was thereupon required 
by the magistrate to enter into the recognizance re- 
quired by the act, vehich he did immediately; that at 
the sessions at Maidstone^ on the 11th of January^ he 
entered his appeal, and instructed counsel that the same 
might be there heard (he then having his witnesses); 

(a) By 55 G. S. c 99. (loctl and penonal) s. 12. it ii enacted, that 
bakers baking bread or rolls on Sundays, or selling bread, or baking meat 
pies, &c., except between the bours of nine and two, and being convicted 
of the oflcnce before any justice of the peace within six days from the 
commission thereof, shall forfeit for the first offence ten shillings, for th« 
second twenty shillings, for the third and erery subsequent oflfence forty 
shillings, with costs of prosecution, the costs to be setUed by the justice, 
and the amount thereof, together with such part of Uie penalty as the jus- 
tice shall think proper to be allowed to the prosecutor, and the residue of 
the penalty to be paid to the justice, and within seren days after his receipt 
to be transmitted by him to the parish oflScers ; and in case penalty and 
costs be not paid within fourteen days after conviction, the justice may 
direct the same to be levied by distress and sale, and, in default of sudi 
distress, may commit the offender on a first offence for seven days, for a 
second offence fourteen days, and on a third or any subsequent offence for 
one month. 

Sect, 19. A.nj person convicted of any offence punishable by this act, 
shall have liberty from time to time to appeal to the justices at the next 
general or general quarter sessions of the peace, the person so convicted 
entering into a recognixance at the time of such conviction, or within 
twenty- four hours after the same shall be made^ with two sufficient sure- 
ties in double the sum forfeited, upon condition to prosecute such appeal 
with effect, and to be forthcoming to abide the judgment and determin 
ation of the justices, who are hereby authorised to hear and finally deter- 
mine the matter of such appeaL 

Sect. 20. If any such conviction shall be made within six days before 
any general or general quarter sessions, the party aggrieved may, on enter- 
ing into the like recognisance, appeal either to the then next, or the next 
following general or general quarter sessions. 

Si or 
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1817. or that it might be lodged and respited; but the sessions 

__ _. refused to hear and determine> or to enter and respite, 

«gm9t on the fiTouud that eiffht clear days' notice had not been 

Hm JusUoes of . * . f ^ ^ 

KtMT. given to the convicting magistrate and the informer. 
The affidavit then stated, that the omission to give the 
notice arose purely from a want of knowledge that such 
notice was necessary. 

The justices now returned to this tnandantus, that at 
the sessions holden, by adjournment, at Maid^onej on 
the 11th of Januanf 1816, the conviction was certified 
and returned, and at the same sessions, being the next 
sessions after the conviction, Barrett exhibited an 
appeal, (he having, on the 1st oi January^ entered into a 
recognizance,) and required them to hear and determine 
the same. That by an order of sessions, made the 15th 
o( Aprils 2 G. 2., it was ordered, that all notices of ap- 
peals made to the court should be given by the parties 
concerned eight days before the sessions begin, ex- 
clusive of the first day of the sessions ; and that this 
order was still in force, and formed, with respect to 
notices, the practice of the sessions in all cases of ap- 
peal, except where the time of notice was otherwise 
prescribed by statute. That Barrett did not give due 
notice of appeal as required by this order, although he 
might have so done, a sufficient time having intervened, 
between the date of the conviction and the adjourned 
sessions, to enable him so to do. 

Andrem now argued against this returui that the 
order of sessions requiring eight days' notice did not 
apply to the present case, because here no notice was 
. necessary other than that which the act required, vis., 
that the appellant should enter into a recognizance at 
the time of the conviction, or within twenty-four hours 

^laer- 
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afterwards; with which the appellant had complied. 1817. 
And if a statute allow an appeal, without requiring """■" 

The KiMO 

notice to be given, it is not competent to the sessions to against 

The JuttioM or 

prescribe, as a condition of such appeal, that the ap- Kxiit. 
pellant shall give notice; for this would be a power in 
the justices to control the provisions of an act of par- 
liament. The statute being silent as to notice, and in 
many statutes notice being expressly required, it is plain 
from this consideration that die legislature did not in- 
tend that notice should be required; and the recog- 
nizance seems to be put in place of a notice. If it 
should be objected, that the recognizance may possibly 
be no notice to the prosecutor, inasmuch as it may be 
given within twenty-four hours of the conviction, and, 
therefore, in his absence, after he is gone away; the 
answer is, that he has it in his power to search at the 
ofiice where recognizances are deposited in order to 
inform himself. With respect to the order set forth in 
the return, it is a misconstruction of its import to under- 
stand it as requiring notice upon all occasions of appeal, 
its true meaning being only to regulate the time of 
notice, where notice is necessary. It does not say, that 
upon all appeals notice shall be given eight days before 
the sessions, but that all notices of appeal shall be so 
given ; which is no more than saying, whenever notice is 
required, it shall be a notice embracing an interval of 
eight days. 

Bdlandf contra, admitted, that in many instances a 
prescribed form of notice was pointed out by the par- 
ticular statute, and that here no notice was prescribed ; 
yet he said, the act did not differ in this respect from all 
the acts passed from the reign of Eliz. to that of G. 2., 

in 
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1817. in reference to which the practice has always been to 
require notice; and it was difficult to imagine that the 

The Kiira \ . ^ 

against legislature meant the recognizance to serve the purpose 

The Justices of . . i t n • r 

KiHT. of notice to the prosecutor, seeing that the allowing oi 
twenty-four hours for entering into it would necessarily 
defeat that purpose. However, therefore, the case might 
be as it regarded the convicting magistrate, it could not 
serve as notice to the prosecutor. And there is nothing 
which contravenes this enactment, in requiring that the 
appeal shall be conducted according to the general 
course prescribed by the court of appeal ; on the con- 
trary, it must be presumed that the act so intended. 

Lord EllenboAough C. J. How can it be main- 
tained that this is an order in form requiring a notice of 
appeal to be given, when in its language it professes 
only to be an order for the regulating the time of giving 
notice? The words of it are, all notices of appeal made 
to the court shall be given by the parties eight days 
before the sessions begin. Does this language import 
that upon all appeals notice shall be given eight days 
before the sessions; and this, without reference to 
whether the statute which gives the appeal requires 
notice or not ? I should answer in the negative ; and if 
not. Does the order apply to the present case, unless a 
notice of appeal be required by the act ? Now, with 
regard to the act, it seems to me as if a sufficient notice 
were affi)rded to the prosecutor by means of the recog- 
nizance ; he is entitled by $, 12. to such part of the 
penalty as the justice shall think proper, together with 
costs, to be levied by distress, if not paid within fourteen 
days. Therefore, at the expiration of twenty-four hours» 
the time allowed for entering into the recognizance, if 

the 
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the same be not entered into, the right of the prose- 1817. 
cutor to costs and part of the penalty attaches ; and he ^^^ 

may know, by enquiring, if a recognizance exists, and againsi 
whether this right has attached. The appellant has Kikt. 
complied with all the terms specified in the act as 
requisite to make good his appeal, and it would be hard 
after this to deprive him of the benefit But supposing 
the sessions might, for the more convenient adminis- 
tration of justice, engraft supplementary regulations 
upon the act of parliament, does the appellant come 
within the letter of those regulations ? As to this, I 
repeat my original question. Does the order of sessions 
profess to relate to any cases, but those wherein some 
notice is required to be given ? The act does not re- 
quire any notice, and it seems to me, that the party has 
sufficient means of knowledge without it. 

Bayley J. If the prosecutor follow up his con- 
viction as he ought, he cannot but know whether the 
defendant means to appeal ; for, in pursuing his remedy 
for a distress, he would be stopped if the defendant had 
entered into a recognizance. 

HoLROYD J. Upon turning to the twentieth section, 
I find it provides, that if the conviction is made within 
six days before the sessions shall be held, the party may 
appeal, either to the then next, or the next following 
sessions. Suppose, then, a conviction to be made within 
seven days of the sessions, the party has no choice but to 
appeal to the next sessions ; and in that case how could 
he comply with the order requiring an eight days' notice? 
or is he, in such case, to be deprived of his appeal alto- 
gether ? 
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« * 

1817. gether? This shews^ as it seems to me^ that the order 
j^ j^^^ cannot possibly be applied to an appeal under this act 

against 
The JuslicQt of 

KiMT. Per Curiam^ 

Return quashed. 



wednetd^, Thc KiNG af^aiust The Inhabitants of Little 

May 14th. ^ 

C0GG£SHALL. 



Where pauper TTPON appeal, the sessions confirmed an order for 

was hired as a \J 

aenrant in bus- the removal of Thomas Eaveriy his wife, and three 

bandry for a* , 

month upon children from the parish of Great Tey^ to the parish of 

he aiu'ted hit Little Coggeihall^ both in the county of Essex^ subject to 

tinue'duiinff' ^^ Opinion of this Court upon the following case: — 
toha*rthre« '^'^^ pauper, at Michaelmas 1806, was hired by one 

*"i°*^^¥*** BlacJcbone^ of Little Coggeshall^ as a servant in hus- 

and when be *^^ 

had serred the bandry, for a month upon likinfir, and if he suited his 

month, his . , . 

master said he place he was to Continue in it during the year, and to 

suitedy and if 

be liked» might have three guineas as wages. The pauper entered upon 
he must leave ^is service at that time, and, when he had served the 
nieht^ore^ month, his master said that he suited him, and if he 
fnt^I^Uiat^e ^^^^ *^® ^^f^^^ continue with him, but added that he 
might not be an mus^ leave his place a fortniirht before the end of the 

incumbrance to ir o 

the parish, and year, in order, that as he did not belong to the parish, 

he continued ^ ^ ^ 

till fourteen he might uot be any incumbrance to it, to which the 

days before the 

end of the year, pauper made no answer. He continued to live with 
ter told him his BlacJcbone until fourteen days before the expiration of 
and! la'he'bad ^^^ y^ar, at which time BlacJcbone called him, and told 

beliaved well, 

he would pay him the whole wages, which the master accordingly did, and the pauper 
quitted the bouse, and never returned, but went to his father's : Held, that the pauper did 
not acquire a settlement under this hiring and service, for there was no hiring for a year. 

him 
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liim tkat his time was up^ and as he had behaved him- 
self well, he (Blackbone) would pay him the whole of his 
wages, which he did, and then desired him to go home 
to his father's, where he would probably hear of another 
place. The pauper made no objection to what his mas- 
ter said, but accepted his wages, quitted the house, to 
which he never returned, and went to his father's. The 
sessions were of opinion that the pauper was absent 
during the last fourteen days of the year under a dis- 
pensation from service. 



1S17. 

Th« Kivo 
against 
The Inhabit- 
ants of 

LiTTLI 

CoaatiHALU 



ne Court enquired of Knox^ who was in support of 
the order of sessions, how he could make good any 
hiring for a year ; to which he answered, that it was to 
be found in the original agreement* For a hiring for a 
month on liking, and if approved, to continue for the 
year at yearly wages, is a hiring for a year ; defeasible, 
indeed, on a contingency ; but here the contingency did 
not happen. And, although afterwards an exception 
was introduced that he should leave a fortnight before 
the end of the year, this makes no difference ; because 
if there be no exception at the time of making the ori- 
ginal contract, then the absence is to be considered as a 
dispensation on the part of the master, and does not 
operate, like an exception out of the original contract, 
to defeat the setdement ; besides which an exception is a 
stipulation on the part of the person for whose benefit it 
is introduced, but here it was made on the o£fer of the 
master. Sex v. Stdgrave (a), Rea v. AtherUm. {b) 

Lord Ellenborough C. J. The point on which the 
settlement fails is, that there was not any hiring for a 



(a) S r. 22. 370. 



(6) Burr. S. C. 203. 



year. 
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1817. 

Tbo Kino 
againsi 
The Inhabit- 
ants of 

LiTTLJI 
COOOKSHA LL« 



year. I should be glad to know how the master could haye 
maintained any action against the servant for not serv- 
ing him the year. He says, at the end of the month of 
probation, that he would continue him, but he must go 
away a fortnight before the end of the year^ in order 
that he might not be an incumbrance to the parish. 
This, therefore, was a stipulation, by way of condition» 
that they should part within the year. 



Bayley J. With respect to what has been said of 
the original contract between these parties, I would ask, 
whether at the end of the month the pauper had a right 
to insist upon his master's continuing him the year. . 



Per Curiam^ . 



Order of sessions quashed. 



Watford was to have argued against the order. 



JFe^nesday, 
May 14th. 



The King against Hoare and Others. 



t for '^l HE defendants appeared to receive judgment upon 

try, A 

an indictment for a forcible entry and detainer, to, 
which they pleaded not guilty, and were convicted at 
the Worcestershire assizes. The indictment charged 
that the defendants, on, &c. at, &c. into one messuage, 
&c. situate at, &c. and then and there being in the pos- 
and there bemg session of one Sir William Parker j Bart., he the said Sir 

also seized 

thei'eof, with 

force and arms, &c. did enter, and the said W. P, from the peaceable possession with force 

and arms, &c. did put out Afler conviction of defendants : Held, that this was a sufficient 

averment of the present seisin of IT, P. to warrant the Court in awarding a writ of 

restitution. 

w.p. 



Indictment 
forcible en 
charged that 
defendants into 
one messuage, 
&c, then and 
there being in 
the possession 
of one IF, P., 
he, the said 
W. P.. then 



Hoar I. 
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W. P. then and there being also seised thereof^ with 1817. 
force and arms, and with a strong hand, unlawfully, — — 
riotously, routously, and tumultuously did enter, and agaimt 
him the said Sir W. P. from the peaceable possession of 
the said messuage, &c. unlawfully and injuriously with 
force and arms, and with a strong hand, did expel and 
put out, and him the said Sir JV. P, so as aforesaid ex- 
pelled and put out from the possession of the said mes- 
suage, &c. on the same day and year aforesaid, and 
continually afterwards until the day of taking this in- 
quisition at, &c. unlawfully and injuriously, with force 
and arms, and with strong hand, did keep out, and still 
do keep out, and the same messuage, &c. from the day 
and year first aforesaid, continually hitherto with force 
and arms, and with strong hand, did hold and detain, 
and still do hold and detain from the said Sir fV. P, to 
the great damage, &c. and against the statute, &c. And 
in another count it was alleged, that the defendants into 
one other messuage, &c. situate, &c. whereof the said Sir 
W. P. was then and there seised^ and in the possession of 
the said Sir fV. P. then and there being on, &c with 
force and arms unlawfully did enter, &c. 

And now Taunton^ for the crown, prayed the Court to 
award restitution ; which was opposed by Jervis^ Pedke^ 
and Petit for the defendants, by reason of the insufficiency 
of the indictment to warrant the awarding of restitution. 
For the indictment only alleges that Sir W, P. was 
seisedf without shewing of what estate, whether in fee or 
for life. And non constat^ that he might not have been 
seised pur autre vie ; in which case if cestui que vie has 
died since the finding. Sir W. P, would not be entitled 
to restitution. By stats. 5 Ric. 2. c. 8., 15 Ric. 2. c. 2., 
and 8 H, 6. c, 9. none could have restitution but of the 

freehold, 



HOABI. 
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1817. freehold, but by stat. 21 Jac. 1« c. 15. this remedy is ex* 
"~^ tended to terms for years, copyhold, &c. But the in- 

The Kiifa 

againMt dictment ought to be certain, and to shew not only the 
certainty of the house or land, but also what estate he 
had in the land when the entry was made, (a) And 
though It afterwards say quod disseisivitf it is not enough, 
for that IS only an implication of a freehold. (6) So pos-> 
sessionattis is held ill to shew a term, {c) 

Bayley J. (d) It seems to me that this indictment is 
sufficient to warrant the Court in awarding a writ of 
restitution. The averment perhaps is not so technically 
framed as it might have been, it does not state that the 
party was seised in fee or as of freehold ; and it is ob- 
jected that as the indictment does not shew of what 
estate seised, it may be that he was seised of an estate 
for the life of another who has ceased to live at the pre- 
sent time. But if the indictment had expressly averred 
that he was seised /or the life of T. 5., that would have 
been enough to warrant restitution, because it must have 
been intended, unless the contrary were shewn, that 
T. 5. was alive. Now the averment in question imports 
a seisin either in fee or for his own life, or for the life of 
another: in the two first cases there is no doubt; in the 
latter, unless there be something introduced on the re- 
cord to shew the death of cestui que vie^ it is good for 
the reason before given. The rule of law is, that a life 
in being shall be presumed to continue until the con- 
trary be shewn. 

(a) Be* V. Domify Salk. 260. S. C. Ld. Raym. 610. 

(b) See 1 Fentr, 306. (c) See 1 Sid. 102. 
((f) Ld, EUenbonugh C. J. had left the court 

HOLROTD 
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HoLROYD J. I think a writ of restitution ought to 181 7« 
be awarded. The indictment cbarfi^est that the defend- — 
ants entered into a messuage then in the possession of against 
Sir W. Parker^ he then being also seised thereof, and 
forcibly expelled him from the possession, and kept him 
out until the day of taking the inquisition. It is ob- 
jected, that there is no averment that Sir W. P. con- 
tinued seised. Now it is a principle of law, that where 
an estate or interest passes presently and vests, which is 
to be defeated by a condition subsequent, or matter ex 
post facto^ it shall be deemed to continue, without any 
averment that the condition or matter ex post facto has 
not happened, for it shall be pleaded by him that would 
take advantage of the condition or matter ex poU facto, (a) 
It is laid down, however, that if a person claim under 
one who has only an estate for life, he must aver con- 
tinuance of the estate ; yet even here, implication that 
the life continues is sufficient Therefore in ejectment, 
and a special verdict found, an exception being taken 
because the life of the lessor in the action, who was 
tenant for life, was not found, and so it did not appear 
that the plaintiQ^ had title, the Court disallowed it, for it 
shall not be intended that the lessor is dead, unless it 
had been found, (d) But in this indictment the party 
does not claim under tenant for life; and therefore 
the case falls within the principle above mentioned. 
Again, in another case, where the defendant made 
cognisance for rent to a lady who was tenant for life, it 
was assigned for error that it did not aver that she was 
alive. Sed non allocatur^ for the cognisance being made 

(a) See U^red\ case, 7 Rep. 10. 

(6) Moiineux ▼• MoUneux, Cro, Jae. 146; 

Vol. VI. T in 
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1817. in her right, it is sufficiently averred that she was alive, 
"""""^ and there is not any precedent of such an averment. It 

The Kino . . , . , . , 

agaitist is also uecessarily to be intended upon the issue, which 
is, quod est et tempore quo Plaint* fuit infri fcedum^ &c- ; 
which is a sufficient averment that she was alive at the 
time of the cognisance, and is necessarily implied in 
the pleading, as in the case IS Eliz, in Dt/er^ adhuc 
seisituSi &c. Wherefore judgment was affirmed, {a) It 
appears to me, then, that, even supposing that it were 
necessary to aver in this indictment a continuance of the 
life, these authorities would bear it out; because, ac- 
cording to the rule laid down in them, it is implied in 
the pleading, he being then seised^ that the life con- 
tinued at die time ; and the indictment charges that the 
defendants wrongfully put him out. If the life has 
ceased since, it should have been shewn by the party 
who would use it as a reason against the awarding of 
restitution. 

Abbott J. I take no part in this case, because I 
happened to know a good deal of it while at the bar; 
nevertheless, there can be no impropriety in stating that 
I agree in the law which has been laid down by the 
Court. If this be not sufficient, it would be impossible 
ever to award restitution in the case of tenant for bis 
own life, or tenant jmr autre vie ; because it would be 
impracticable to put any averment on the record which 
would shew him to be alive at the time when the writ is 
prayed. 

Judgment awarding a writ of restitution* 

(a) Smith v. Melftr, Cro, Jac, 637. 
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1817. 



Hatton against Hopkins. jFrWay. 

May Ib'th. 

A RULE nisi was obtained for discharging the de- The candle and 
fendant on common bail, upon an affidavit of the ^ y^en^f 
defendant, that in November 1803 he was appointed (by %^^^*^ 
warrant under the hand of the Lord Steward of the pal«» prf- 

Tueged from 

Household) candle and firelighter to the yeomen of the arrest on mewe 

process. 

guard at St. Jameses palace ; that he was sworn into the 
office on the 26th Naoember 180S, and obtained^ a 
certificate of his appointment under the seal of the 
board of green cloth (a) ; that he had ever since con* 
tinned to hold the office, and to receive the salary and 
emoluments of it; and that the duties consisted in light- 
ing and attending the candles and fires kept in the state 
guard-room at St. Jame^s palace, which fires were kept 
in night and day, and the candles at night ; and that he 
had frequendy performed the duties of the office ia 
person during the time he had so held it, and prior to 
his arrest. An affidavit of the plaintiff's attorney in 
answer was now produced,, stating that, upon enquiry at 
the pay-office of the Lord Steward, he was informed the 

(a) The certificate^ a copy of which was set forth in the affidaWt, was 
as follows : — 

** These are to certify whom it may concern, that Uie bearer hereof, 
William Hopkins^ was this day sworn and admitted into the place of candle 
and fire lighter to the yeomen of the guard. By virtue whereof he is to 
have and enjoy the salary and allowances, and all the privileges and ad- 
vantages thereunto belonging. Given at his Majesty's Board of Green 
Cloth, St. James*Sf this 26th day of November 1805, in the forty-fourth 
year of his majesty's reign. 

" G. Stoni." 

T 2 office 
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1817* office was one the duties of which were not required to 
be performed in person ; that they did not know of any 

agahut deputy or other persoq being appointed to execute the 
same instead of the defendant; that defendant was only 
known there by his name, and by the orders in writing 
which he gave every quarter for the receipt of the emo- 
luments of the office ; that he, deponent, could not learn 
from any person that the duties of the office had ever 
been executed by the defendant; that the business of 
the defendant was that of a painter; that he resided 
constantly at Windsor^ and had not any other place of 
residence; that the debt for which he had been arrested 
was for the balance of two promissory notes for goods 
sold to him in the way of his business. 

Gaselee shewed cause, and contended that the only 
authority for allowing the privilege was where the party 
was in the actual execution of the duties, or where a 
personal attendance on the King was required. There- 
fore the coachman in ordinary to his Majesty (a), who 
was liable to be called on daily to drive his carriage^ 
and the junior clerk of the King's kitchen (6), were held 
entitled to privilege. So in Killegrew^s case(c), who 
was a grand officer of tlie King's household. And this 
was said to be a privilege for the advantage of the 
King, but not for his servants. Now the office in 
question is one which does not regard the King's per- 
son, but only the King's yeomen of the guard ; to allow 
the privilege to this defendant, will be to extend it 
hrom the servant of the King to the servant of the 

(a) King v. FoUerf 2 TaufU. 167. 
(6) BarUett v. ITebbett ST.R. 686. 
(c) Sir T. Saym. 152. 

King's 
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King's servant And it is plain, from bis residing 1817* 
twenty-two miles ofl^ that he could not be in the habit * 

Hattoit 

of performing the duties in person. againsi 



Marryat contrd. The yeomen are the King's body- 
guard, and, as such, occupy a part of the palace at SL 
James^Sj and for the exercise of their duty require, 
as it is stated, fire and candle by day and night. 
It is necessary, therefore, that some officer should 
attend for the purpose of supplying them. If a personal 
execution of the duties of the office be necessary, which, 
from the authorities quoted does not seem to be the 
case, the defendant has complied with this requisite, for 
he has frequently performed the duties in person ; and 
is known at the pay-office of the Lord Steward as much, 
probably, as any other warrant-officer, by the drawing 
his pay. 

Lord Ellenborough C. J. Although the defendant 
is not employed immediately about the King's person, 
yet is he an officer for those who are so employed. If it 
had appeared that the defendant had never exercised the 
functions of his office, I should have inclined against the 
privilege ; but since he has frequently done so, and is 
liable to be called on again, I think he is entitled. 

Per Curiamy 

Rule absolute. 



Horuvs. 
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1817. 



May 16th. 

The iDtituliag 
of an affidavit, 
by describing 
the plaintiff as 
** gent., one, 
&c." the plain- 
tiff not being 
an attorney, 
does not vitiate 
the affidavit, 
but the descrip- 
tion may be 
rejected as sur- 
plusage. 



Reeves against Crisp. 

r^N shewing cause against a rule for setting aside 
proceedings on the bail-bond for irregularity with 
costs, the principal having been surrendered in dis- 
charge of his bail, it was objected to the affidavit on 
which the rule was obtained, that in the intituling of it, 
the plaintiff was described as '^ gentleman, one> &c ; ^ 
whereas an affidavit was now produced, denying that 
the plaintiff was an attorney. But, per Curiam^ it does 
not appear that the plaintiff was misled by it, and the 
words may be rejected as surplusage. 

Rule absolute. 



2). Pollock for the rule. 



Esptnasse and Reader contrh^ 



Friday, 
May 16th. 

On serving 
cfpy a€ latitat, 
it ^fendant 
require to see 
the original, it 
must be shewn 
to him, other- 
wise the service 
will be irrcffu- 
lar. ^ 



Petit against Ambrose^ 

A RULE nisi for setting aside the service of a copy 
of a latitat was obtained upon an affidavit, stating, 
that at the time when the copy was served, the original 
writ was not shewn to the defendant, although he de- 
manded to see it ; — that the copy was served by a boy, 
who said that he had not the original. 



Reader^ 



T 4 
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Reader J who now shewed cause, contended, that it 1817* 
was not necessary to shew the defendant the original — — 
writ, for the stat. 12 G. 1. c. 29. only requires that the agmna 
plaintiff shall serve him personally with a copy of the 
process {a) ; and in practice it is seldom shewn, although 
in one case it was said, that if it be demanded it should 
be shewn {b). But there is no rule of Court to that 
effect. 

Pollock contra. The practice is in conformity to the 
authority in cos. temp. Hardw.j that on serving the copy, 
if the original be demanded it must be shewn ; aliter if 
there be no demand. 

Lord Ellenborough C. J* I rather think that the 
distinction is as stated by Mr. Pollock. If no objection 
be made to the copy at the time of service, it wjll be 
sufiBcient without producing the original (c) ; but if the 
party hesitates and requires to see the original, which 
he may do in order to satisfy himself that it is a true 
copy, then, in conformity to the case temp. Hardw. it 
ought to be shewn to him. 

Per Curiavif 

Rule absolute* 

(a) Worley v. Giooer, Str, 877. JSoswdl v. Roberts^ .Barnes, 423. 

(b) Cat* temp. Hardw. 138« Edgar t. Farmer. 

(c) See Bellaire rnnd P<ntUney, atUe,9S0* 
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1817. 



Friday^ 
May\6ih. 



Robinson and Another against Henderson 

and Others. 



^wftrd, that CUBMISSION to arbitration by the plaintiffs on the 

ssoe. is due ^"^ part, and the defendants on the other, reciting 

anto'toVaiiu. differences, and that actions had been commenced by 

tiffs, and Aat ^j^^ plaintiffs airainst the defendants ; and it was as^reed 

out of said sum r- -o » o 

defendants jq refer the same to the award of two persons named as 

should pay to 

arbitrators 93^, arbitrators, and such third person as they should choose, 

being the ex* 

pensesofpre- and that the award of the said arbitrators, or any two 
agreement of of them, should be binding ; and that the costs of the 

reference and •• ^- j j ^i. * j i. 

their award, ^^^ actions SO commenced, and the costs and charges 
^Kc' ttwulblc ^^ ^^® submission, and of the award to be made in pur- 
and attendance guance thereof, and all other expenses occasioned 

on the reference '^ 

and arbitration, thereby, and of making the submission a rule of courti 

and certain ^ 

costs, which should be borne and paid by the said parties, as the 

they award to , 

be paid to soli- arbitrators or any two should, by their award, direct 
tiffs in r^pea I'he arbitrators award that the sum of 230/. 85. is due 
tions mentioned ^^^^ ^^ defendants to the plaintiffs, and that out of the 

in the agree- 
ment of refer- 
en<x, leaving 
the sum of 
136/., which 
they award to 
be paid to 
plaintiffs : 
Held, that the 

for uncertainty, they thereby award to be paid to the solicitors of the 
imm in g^s^ plaintiffs hi respect of the said actions so commenced as 
the*^b?t»tors ^''^^^^aid, leaving the sum of 136/. 155., the balance of 
for the objects ^e Said sum of 230/. 8s., which sum of 136/. 155. they 

above men- "^ 

tioned, without award shall be paid by the defendants to the plainti£fs. 

specifying the 

particular sum to be appropriated to each object. 

And 



said sum the defendants should pay to them, the said 
arbitrators, 93/. 1 25., being the expenses of preparing 
the agreement of reference, and their award, and for 
their charge, trouble, and attendance upon the reference 
and arbitration, and certain costs and charges which 



HmwMOir, 
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And because of the uacertainty of , this award, in di« IS 17* 
recting a sum in gross to be paid, without specifying in * 
particular what costs the arbitrators allowed for the ^^mgahut 
agreement, for the award, and in the actions respec- 
tively, a rule nisi was obtained to set the award aside. 

Scarlett and Parke now shewed cause against the rule, 
contending that the award was sufficiently certain. It 
specified the sum total to be paid, and also the sum to 
be paid out of it, and the purposes to which the latter 
was to be applied. 

But the Court was of opinion that there would be 
danger in permitting arbitrators to award a definite sum, 
of which a part, including an indefinite allowance to 
themselves, was ordered to be paid to the arbitrators. 

Rule absolute. 

Camjphell was in support of the rule. 



The King against Walker. ^J^nth. 

TflCHARDSON shewed cause against a rule nisi for ^ondamui to 

jfL a freeman of 

a mandamus to the defendant, commanding him to the dtj of Ov- 

, ford to take 

take upon himself the office of a common-councilman of upon himself 
the city of Oxford, common-ooun- 

This rule was obtained upon an affidavit, which tho^hehad 
Stated that the city of Oxford is a corporation by pre- ^MTMOMmt**** 
scription, under the name of the mayor, bailiflfs, and rS^uJ^L 
commonalty of the city of Oxfords that the council of *•*"• 
the city is composed of twenty-four common-councilmen, 

chosen 




Walkbb. 
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1817. chosen from the common freemen of the city, and elected 
•""■" by the freemen, in conjunction with the members of the 
aganui councU-chamber ; that, on the SOth o{ September 1815 
(being the usual day of election), the defendant, then 
one of the common freemen resident within the city, was 
elected to fill up the number of twenty-four, in the room 
of John HibbiitSf then lately deceased; that several 
councils had been convened since the said election, but 
that the defendant had neglected to attend, and refused 
to take upon himself the office* 

The ground on which the rule was now resisted was 
this, that the defendant had not received the sacrament 
within a year preceding his election ; whereby, it was 
argued, he was incapacitated, by IS Car. 2. si. 2. c. 1. s. 12. 
to execute the office, and his election was void. And it 
would be a strange thing if the Court should direct 
a man to do that which the law disables him from 
doing. But if the defendant were to take on him this 
office, he would be punishable, because he is inca- 
pacitated by the act; Sea: v. Larwood.{a) And, in 
Evans v. Hairison (i), Wilmot C. J. considered that there 
was no difference between the case of officers then in 
possession, and refusing to take the oaths and subscribe 
the declaration, and persons who should afterwards be 
elected, not having taken the sacrament within a year 
before the election : the object being, in the one case, to 
turn persons out of power who would not take the oaths, 
and subscribe the declaration; and in the other to keep 
persons out of power who were not of the Established 
Church. 

(a) Ld. Raym, 29. (6) Notes of opinions of Sir /. JS. Wilmot. 

Lord 



Walkbs. 



IN THE Fifty-seventh Year of GEORGE IIL ^79 

Lord Ellenborough C. J« It does not appear that 1817* 
the electors had notice that the defendant was a per- ' ~ 
$on who fell under the description negatived by the ^agmna 
law. Let him make a return to the mandamus, and 
if upon the return it should be considered that he 
is excused, he will have the benefit of it. If, on the 
contrary, it should be thought that he cannot take 
advantage of his own disability, there will be nothing 
unreasonable that he, who has the enjoyment of his 
freedom in the corporate body, should share its 
burden. 

Abbott J. The whole argument of C. J. JVilmot, in 
his opinion, as well as that of Mr. Justice Eyre in Rcjp v. 
Larwoodj was founded on the party's being a protestant 
dissenter. 

Per Curiamj 

Rule absolute, (a) 

(a) See 9 G, 4. c. 17. 



The King against The Justices of MibDLESEX. siuurdap, 

^ May ITth. 

ANDREWSy on a former day, obtained a rule nisi The pilot act, 
for a mandamus to the justices of Middlesex, com- enacts, tbat 
manding them to cause continuances to the next general ^dttt^oT^C 

fenoti against 
the act may, within three calendar months after sachconTiction, appeal to the sessions, first 
giving ten days' notice of such appeal to the persons appealed against, and within fourteen 
days next after such notice entering into a recognisance : Held, that the party conTicted 
had three calendar months within which to give notice of his intention to appeal to the then 
following sessions, which were held more than three caleiidar months after the oonvictioo, 
and need not appeal to the next immediate aesfioiis after the conviction. 

quarter 
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18 17* quarter sessions to be entered upon the appeal of George 
' Kiddy against a conviction under the pilot act 52 G* 3. 

Hie KiKO . 

agauut c. 39. This rule was founded upon an affidavit oS Kiddj 
MioDLUEx. stating that he had been convicted on the 2d January 
last before one justice; and that on that day he was 
confined to his bed by illness, and continued incapable 
oi attending to business for six weeks afterwards. That 
6n the 29th March due notice of his intention to appeal 
to the then next general quarter sessions was given to 
the informer, and on the same day he, with two sufficient 
sureties, entered into recognizances conditioned to try 
the appeal. That on the 13tb of April he presented a 
petition to the sessions, praying that a day might be ap- 
pointed for hearing the appeal. Whereupon the Court 
made an order that the convicting magistrate should 
have notice of the appeal, and that he and all persons 
concerned should attend at the sessions'-house on the 
17th April. That this order was served upon the ma- 
^strate, but the appeal did not come on to be heard on 
the 17th, and the Court adjourned to the 29th of April, 
when the appeal was called on, and the Court refused 
to hear it, on the ground that it should have been made 
to the preceding general quarter sessions on the 13th of 
January hisL 

Gumey and Adolphusj who now shewed cause, relied 
on Stat 52 G. 3. c. 39* s. 79., which enacts, that it shall 
be lawful for persons convicted by any justice of any 
offence against the act, within three calendar months 
next after such conviction, to appeal to the justices at 
the general quarter sessions, first giving ten days' notice 
of such appeal to the persons appealed against, and of 

the 
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the matter thereof; and, within fourteen days next after 181 ?• 
such notice, entering into a recognizance before a jus- •— 

The Kjko 

tice, with sufficient sureties, conditioned to try such agaimt 

Tbc JuAticet of 

appeal. According to this enactment, the appellant Midolbsbz. 
ought to have gone to the sessions held within three 
months after the conviction, t. e* the January ses- 
sions; in respect of which he had time, as appears by 
the date when they were held, to give ten days' notice, 
and enter into the recognizance as required. For although 
the statute allows fourteen days after notice for enter- 
ing into the recognizance, this was given as the extreme 
period which the party appealing should be allowed, 
without meaning to make it a condition that he should 
have this entire period on all occasions. And this is a 
more reasonable exposition of the statute than that which, 
in order to allow the fourteen days in full, if only one be 
wanting, would let in an appeal after the three calendar 
months, conti*ary to the express words of the statute. 

Lord Ellenborough C. J. I am very unwilling to 
narrow the benefit of appeal given in express terms by 
the legislature. To appeal within three calendar months 
after conviction, is an expression which would create but 
little difficulty in an ordinary understanding to interpret 
It would be understood as meaning that the party 
should have that entire period for the purpose of ap- 
pealing. To limit the present appeal to the EpipJiany 
sessions, would be to deprive the party of the most con<^ 
siderable portion of the time allowed by the legislature 
for exercising his judgment, whether he will appeal or 
not. According to the argument of to-day, he must 
appeal within twelve days instead of three calendar 
months. 

Bayley 
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1817. Ba YLEY J. I am of the same opinion. The act does 

" not limit the appeal to the next sessions, but gives three 

TbeKiKO ... . . 

asftinit calendar months within which the person convicted is to 
MioDLuix. appeal; or, in other words, to determine whether he 
will appeal or not. The construction now contended 
for appears to me to be wrong, because there are periods 
in which the party could not appeal within three calen- 
dar months, if by that expression is meant lodging an 
appeal at the sessions; for it happens sometimes that 
between the Epiphany and Easter sessions, a longer 
period than three calendar months intervenes. There- 
fore, the construction which I think meets the intention 
of the legislature is this, — that the party shall have 
three months to signify his intention of appealing. 

Per Curiam^ 

Rule absolute. 



^^^[y^ Jenkins against Power. 

Ifa policy of /1SSUMPSIT for premiums of assurance due from 

assurance be in ^^^ , •■ i 

its language the defendant upon divers sums of money subscribed 

to^mprisean ^Y ^^^ plaintiff upon divers policies of insurance as an 

tu^and^^e* underwriter, and for money had and received, and upon 

impku^an *"^ account Stated. Plea, non assumpsit. On the trial 

iUegal adven- 
ture^ the underwriter is not entitled to sue for the premium ; therefore, where a broker 
effected a policy with plaintiff, an underwriter on goods on board a S^nish ship at and 
from New Orteam and Pensacaia, both or either, to her port of discharge in the United 
Kingdom* with a memorandum of receipt of the premium from /. P. (a merchant in Loi»- 
don), which policy was on behalf of a J^nisA merchant at Vera Crttz, and at the time of 
effecting it New Meant belonged to the AmericonSy who were at war with this country, and 
Pentacola to the Spaniards, who were neutrals ; and the object of the assured was to cover an 
importation of cotton-wooL in Spanish ships, from New (Means to Great Britain: Held, 
that the underwriter could not recover from the broker the premium, inasmuch as such ad- 
venture from New Orleans with cotton- wool was illegal, and if plaintiff intended to protect 
it, his subicriptton was illegal ; and if ha did not, it was void, and so no consideration. 

before 
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before Lord Ellenboroiigh C.J. at the London sittings 181 ?• 
Tafter last Michaelmas term, a verdict was found for the """"^ 

Jbmkims 

plaintiff for IBOLy subject to the opinion of the Court apintt 
upon the following case : — 

The plaintiff is an underwriter at LioydCs Coffee- 
house, and the defendant a broker there. On the 10th 
oi August 1813, the plaintiff subscribed a policy ^^on 
goods" in the ship Carmen^ Proserpina j Ceres, Fortune^ 
or any other Spanish ship or ships ; and the voyage men- 
tioned in the policy was, *^ at and from New Orleans and 
Pensacola^ both or either, to her port or ports of dis- 
charge in the United Kingdom, with liberty to call and 
unload at Havannah ; with liberty to carry simulated 
papers, clearances, and bills of lading ; free of American 
capture and seizure, and the charges of claiming in 
case of British detention." The sum underwritten by 
the plaintiff upon this policy was 500/. at twenty guineas 
per cent, to return the whole premium for short interest 
On the 25th February 1814, the plaintiff subscribed 
another policy on goods in the Audaz, or any ship or 
ships, ^^ at and from New Orleans and Pensacola, both 
or either, to port or ports of discharge in the United 
Kingdom, with liberty to call, load, and unload at 
Havannah ; with liberty to carry simulated papers, and 
clearances, and bills of lading; free o( American capture 
and seizure, at New Orleans.'* The sum underwritten 
upon this policy by the plaintiff was 200/., at the rate 
of twenty-five guineas per cent, to return the whole 
premium for short interest The defendant, in his 
character of a broker, procured the plaintiff's subscrip- 
itions to both these policies, both which contained the 
usual memorandum, acknowleding the receipt of the 
premium from Ignatius Palyart, therein described as the 

assured. 
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1817. assured. These policies were effected by Paiyart^ a 
"— """ merchant residing in London, for and on behalf of 
againtt Tltomos Murphy^ a Spanish merchant, resident at Vera 
Cruz, in Spanish America. At the time when the poli- 
cies were effected, New Orleans belonged to the Ame^ 
ricansj between whom and this couitry there was war, 
and Pensacola to the Spaniards, who were at peace with 
this country and America. No licence was obtained or 
applied for from the British government to legalise 
either of these adventures* The object of the assured 
in both instances was to cover an importation of cotton* 
wool in Spanish ships from New Orleans to Great Bri* 
tain. On board the Carmen, one of the ships mentioned 
in the first policy, a cargo of cotton-wool was shipped 
at Nem Orleans for Liverpool, and proceeded to Havan^ 
nah, where the ship was stranded, and the cargo saved, 
and sent forward to Liverpool in another ship. The 
Audaz, the ship mentioned in the second policy, was a 
Spanish vessel, and it was intended to have imported in 
her a cargo of cotton-wool from New Orleans into Liver* 
pool, but no cargo whatever was loaded. 

The question for the opinion of the Court is, Whe- 
ther the plaintiff is entitled to recover either or both of 
the two sums, viz. the 100 guineas for the premium on the 
Carmen, and the 50 guineas for the premium on the Au- 
daz. If the plaintiff is entitled to recover both or either 
of these sums, the verdict to be entered accordingly ; if 
he is entitled to recover neither, a nonsuit to be entered. 
This case was argued on a former day in this term by 
Pidler for the plaintiff, and Campbell for the defendant 
For the plaintiff it was argued, that he was entitled to 
the premiums, upon the ground, that there was nothing 
upon the face of these policies to indicate An illegal 

adventure. 
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adventure) or that the assured contemplated one. An 1817* 
adventure in goods at and from New Orleans and Petp- ^ 

^ Jmxnrs 

sacola^ on board a Spanish ship, might, at the time of ^tdnat 
efiecting these policies, have been lawfully undertaken. 
If the terminus a quo were Pensacota^ there could be no 
objection to the trading of a neutral from a neutral ter- 
ritory with one of the parties at war; if it were Nem 
Orleansj still, consistently with the jus belli^ a neutral 
may trade in neutral bottoms from an enemy's country. 
The utmost that could be required in either of these cases 
might be, that the assured should have had a licence; the 
cargo being being of that description which is not 
l^alised by 43 G. S. c. 158. s. 13. {a) But the plainti£^ 
so far as appears by the case, had no knowledge of the 
nature of the intended cargo, and if he had, might rea- 
sonably presume that a licence^ if necessary, would be 
obtained. If the policy regard such an adventure as 
might have been lawfully performed, then is the under- 
writer, if he be innocent of any unlawful design on the 
part of the assured, entitled to the premium. This 
position was carried farther in Skeene v. Holly in C. P. 
in Hilary term last; for there, one of the places named 
in the policy being such as would have made the ad- 
venture illegal, in an action by the broker to recover 
from his principal the premium, it was held that it was 
not to be presumed that the illegal point would be 
resorted to, and the plaintiff recovered. So, in SeweU 
V. Boyal Exchange (6), the Court decided that the home- 
ward voyage was not necessarily an illegal voyage, for 
that a licence might have been obtained, and so the 
assured recovered on the policy. 

(a) See Olwenon ▼• Loughnaiii ante, toL iv. 346. 
ib) 4 Tanm. 864. 
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For the defendant it was argned, that this was an ad- 
venture in violation of the 12 Car. 2. c. 18. 5. 8., and was 
iiot legalised by 43 G. 3. c. 153., nor could be legalised 
by licence under the powers given by 45 G.S. c. 34. The 
act of 12 Car. 2. prohibits the importation into Eftgland 
of any coinmodities, the growth, production, or manufa^ 
ture of America J except in ships owned and navigated 
as therein prescribed. The 43 G. 8. c. 153. enlarges 
the right of importation, but does not extend to cotton 
wool, (fl) And the 45 G. 8. c. 34., which empowers the 
crown to license the importation of goods in neutral 
bottoms from America, is confined to countries there 
belonging to any foreign European sovereign or state, 
which Nem Orleans, one of the termini a qiiOy did not 
belong to. The adventure then being illegal, the policy 
was void, and there was no consideration for the pre- 
mium; and being none, this action must fail, because 
every action for the premium is founded upon the con- 
sideration of there being a valid subsisting contract of 
assurance. And there is no pretence for arguing that 
the plaintiff was not privy to the vice of this insurance; for 
the policy was notice that in one alternative (which was 
the alternative contemplated) this was an adventure on 
goods, i. e. any goods to be imported in a Spanish bot- 
tom from New Orleans to Great Britain. In Edgar V. 
F(rxler{h)y it was adjudged that an underwriter could 
not recover from the broker the premium upon a policy 
declared illegal by statute, although the broker had iti 
his account given him credit for the premium* Skeene 
v. Hall differed from the present in this, that the broker 



{a) Oliverson ▼. Loughnan, ante, toI. i?. S46. Pcaret ▼. Cowie, 4 Camp. 
N. P. C, 566. 
(6) 3Eaat,292. 

lad 
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bad paid the premium for his emplojer^ and the policy Itlf. 
was valid as it regarded one of thc^ poirts of de&tinaidoni 



i^," and the goods were shipped to flcdifax^ th^ legal 
port. And in Seweli v. Moyol Ilxokange the outward 
Toyage in respect of which the awured recovered w«a 
confessedly legal* 

Puller^ in reply, distinguished the case of Edgar %u 
Fdmlerj inasmuch as in that case the policies were 
kncmn by all the parties to be illegal ; whereas he in^ 
sisted, as before, that no such knowledge existed in this 



Cw. adv. vult^ 

Lord EixEKBORocoH C. J. op this day delivered the 
judgment of the Court* This is an action brought bf 
an underwriter against a broker to recover the amount 
of the premium payable for the plaintiff's subscription 
to the two policies mentioned in the special case* By 
the usage in this branch of business, the preinium> as 
between the underwriter and the assured, is considered 
to have been paid at the time of the subscription : the 
underwriter acknowledges his receipt of it ; and if Iiq 
does not actuolly receive it, he accepts the broker for 
his debtor, and substitutes hiiu for this purpose in the 
place of the assured. Being thus substituted, the broker 
has, in an action, the same grounds of defence against 
the claim for the premium as the assured would have if 
he had effected the pdicy in his own person without the 
intervention of a broker, tKoepA in eaaes wherein the 
assured may have recovered, «r may be entitled to 

U S raocwfff 



for it was ^^ at or from Liverpool to Halifax or Ckatl^r^ ogdiut 
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181 7« recover back the premium from the underwriter; and 
^ as the present is not a case of that description, an 

Jnmirs * - • * 

^^^ obligation contracted on hb part to indemnify the 
assured, arising out of his, the plaintiff's, subscription 
of the policies, must constitute the only consideration 
upon which the plaintiff can rely. It is unnecessary to 
decide whether these policies were effected to cover the 
interest of a British or of a Spanish subject ; because 
taking the interest to be Spanish^ as the plaintiff con- 
tended, still the general term << Goods," which is used 
to describe the subject of the insurance, will be large 
enough to cover an importation of goods in contra- 
vention of the navigation act 12 Car. 2. c. 18* s. 8., the 
statute 48 G. 8. c. 158. & 18., which was referred to in 
the argument, applying only to certain particular goods 
therein enumerated. Then the plaintiff's subscription 
to the policies being the consideration for the demand 
which he ndw seeks to recover, and the language of the 
policies being large enough to comprise an illegal ad- 
venture, the consideration will be illegal, unless the 
voyage really contemplated, and intended to be pro- 
tected by the policies, was a part only of the whole 
voyage ** at and from Nea> Orleans and Pensacdla** 
therein described, viz. a voyage from Pensacola alone; 
or unless the particular goods intended to be imported 
from Nem Orleans were of the description mentioned in 
the Stat. 48 6. 8. c. 158. s. 18. And on the part of the 
underwriter it has been urged that he had a rig^t to 
consider that one or other of these was the object 
intended by the assured; because he had a right to 
consider that the assured did not mean to violate the 
law. If the subscription to these policies were charged 
against the underwriter as a crime, this argument might 

be 
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be plausibly urged in his defence, according to the .1817* 
maxim verba generalia restringuntur ad fiabilitatem ret ' 
vel persoruB* But the underwriter is not here defending ognntt 
himself against a charge : he is putting forward a claim 
on his part ; and even if the Court could, in the absence 
of all knowledge of the facts, presume in favour of the 
underwriter that any thing of this kind was intended, 
yet the facts proved at the trial, and so brought to the 
knowledge of the Court, take away all opportunity for 
presumption, and shew that the adventure really in- 
tended by the assured, (and, in respect to one of the 
policies, actually undertaken,) by the shipment of cotton 
wool for Liverpool, and not for Ireland, under the pro- 
visions of the thirteenth section of 4S 6. S. c. 153^ was 
an unlawful adventure ; and if a loss had happened the 
plaintiff could not have been compelled to perform his 
engagement, and ought not to have done so. The 
policies then being large enough to cover an illegal 
adventure, and an illegal adventure being in fact in- 
tended to be covered by them, if the plaintiff really 
meant to protect that adventure, his subscription was 
illegal, and, consequently, his present demand being 
grounded on an illegal consideration, cannot be sus- 
tained. If he did not mean to protect that adventure, 
but supposed that some other and lawful adventure was 
intended by the assured, then, admitting the subscription 
to have been an innocent act on his part, there will be 
no consideration at all to support his present demand. 
The postea therefore must be delivered to the defendant^ 
in order that a nonsuit may be entered. 
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1817- 



{t^'f' PalyaUt against LecKie. 

Jtfay 9th. 



to 



An anured, ASSUMPSIT fer money had and reoeiv^dy money 

upon a policy -" . i i . i i * i i i 

effected in paid, laid out, afttd expended, and upon an account 

cientiy large to ^t&ted* Plea, HOfi^sstimpsit. At the trial before Lord 
«?e"gSud"eV" Ellenborougk C. J., at the London siuiags after last 
intendTtbJI^ If/dftc^/jwos term, « verdict was found for the plaintiflT, 
to cover anille- ^}th 78/. I5s. damages, snWect to the opinkm of the 

gal adventure, o ' j r 

cannot recover Court iipon the following case : — 

back the pre- 
mium without The plaintiff is a merdiant in London^ the defendant 

nunciationof 9n imderwriter aft Lloffd^s* CcBoe House. On the 
made known to '^^^ Febfumy 1814 the plaintiff caused to be efiected 
writer* before ^ policy of insurance on gpdds on the Audaz^ or any 
the bringing of .^^^^ shjp ^^ jjbipg « at and from New Orleans and 

the action, al- r r 

though the ad- {Pemacola^ both or either, to a port or ports of dis- 

venture is never * 

entered upon ; charge ID the 'Umted Kingdom, with liberty 'lo call, 

therefore, on a 

policy on goods load and unload, at Havantia, with libei'ty to eariy 
^M(f/is(a^;Nin- sUnnlated papers and clearances, and bills of lading, 
any otl'ier^ip ^^ ^^ American capture or seizure ^ Ntao OdeamsJ^ 
u^'^Xew ^ T*^® defendant underwrote this |K)Iicy for SOOt at Oie 
l^r^f^to ^^^^ ^ tweilty-five guineas per cent» to return the 
port in the wholc premium for short interest. The policy oon- 

United King- * * ^ 

dom, Pe/uaco^ tained the usual memorandum, acknowledging -that the 

at the time of . . . . 

effecting the Underwriter bad reoeired the premtum from the taid 
ing to'iS^Min, ' phuutiS* therein described as the assured. Thepoliqr 
^Orieansxo ^^^ effisotcd by the plaintifF for and on behalf of Mf. 

America ; which 

latter country was at war with this country, but Spain was neutral, and the assured !tit«ndifig 
by the policy to cover an importation of cotton- ^ool from New OrUan* to Lircrjtooi.* Held, 
that supposing this to be a case in which the assured was at libertv to rescind the contract, 
yet as he had not given any notice to the underwriter of his intention to do so, he could not 
mdintain an action to recover back the premium, although no cargo Was loaded on board 
the ship named^ or any other ship covered by the policy* 

Tkonuu 
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Thomas MenpJiy^ a Spanis/i merchant resident at Vera 1817. 
Cruz, in Spanish America. Nrjo Orleans at the time J ^ 
when the policy was effected belonged to the Americans, against 
between whom and this country there was war, and Pcti- 
sacdcL to ih^ Spaniards, who were at peace with this 
country and with America. No licence was obtained or 
applied for from the British government to legalize the 
voyage. The Audaz was a Spanish vessel, and when 
the policy was effected it was intended by the assured 
to import in her a cargo of cotton wool from New 
Orleans into Liverpool, but no cargo was loaded on 
board her or any other ship covered by the policy. 

The question for the opinion of the Court is. Whe- 
ther the plaintiff is entitled to recover. - If so, the 
yerdict is to stand ; if not, a nonsuit is to be entered. 

This case was argued and determined on a former 
day immediately after the argument in the preceding case 
o{ Jenkins v. Power, but is reported in this order for the 
s^ke pf perspicuity, as much of the present argument re- 
ferred to what had fallen from the counsel in argument 
in the preceding case. Puller argued for the plaintiff, 
and Campbell for the defendant. 

For the plaintiff it was said that he was entitled to a 
return of premium, inasmuch as by this policy an illegal 
traffic was intended to be covered ; but before any incep- 
tion of the adventure, and tiierefore while ^here was a 
locus panitentice, the plaintiff desisted from the project, and 
30 the risk never attached on the defendant. On which 
distinction) namely, because tlie risk had attached, the 
cases of Lffwry v. Bourdieu (a), Andrea v. Fletcher {b), 

(a) Dou^ 467. (6) S T. R. 26«. 

U 4 Vandyck 
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1817. Vandyck v, Hewitt {a)j Lubbock v. Potts {b)f Morck r* 
_ Abel (c) were decided ; in the latter of which it was said 

Faltakt . 

agamsi emphatically by one of the Judges, ^^ If the assured, in- 
stead of seeking to recover a total loss, had in the first 
instance stated to the underwriter that as the cargo was 
loaded from Calcutta they had no right to recover upon 
the policy, and therefore sought a return of premium^ 
there might have been some pretence for the claim." 
In conformity to this doctrine, in Oom v. Bruce {d) and 
Hentig v. Staniforth {e) it was held that the assured was 
entitled to a return of premium, although the voyage 
in its inception was illegal. And in Lacaussade v. 
White {f) the plaintiff was allowed to recover back 
money paid on an illegal consideration, after the event 
on which it was paid had terminated against him. Per- 
haps this is hardly to be reconciled with Hamson v. 
Hancock {g)j and it is not necessary that it should be 
for the present purpose. 

For the defendant it was argued, that where money is 
paid by one party to an illegal contract to the other, an 
action will not lie to recover it back. That the contract in 
question was illegal, and that the plaintiff was party to the 
illegality, whatever might be said in favour of the de- 
fendant, was expressly stated in the case; for it was he 
who contemplated by the policy to cover an ill^al* im- 
portation ; and, if a comparison were to be made between 
the two, participated in something beyond the par de* 
lictum. Oom v. Bruce and Hentig v. Staniforth admit of 
this distinction, that^ assuming the state of things to have 

(a) 1 East, 97. (6) 7 East^AA. 

(c) 3^of. 4- JW/. 35. {d) l2East,S25. 

{e).Ante, toI. t. 122- (/) 7 T, R. 555. 
(g) 8 r. i^. 575. 

been 
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been as it appeared to the parties at the time of the con- 1817* 
tract, and as they had a right to assume, having no means ^ 
of knowing the contrary, the insurance would have been againti 
well enough ; and Lacaussade v. White was the case of a 
stake-holder, which perhaps may afford another dis- 
tinction, and the authority of that decision has subse- 
quently been much shaken, (a) 

Lord Ellenborough C. J. I confess, that I wbb 
we had never departed from the plain and intelligible 
rule, that where the contract is founded upon a con- 
sideration clearly illegal, neither party should be allowed 
a locus standi^ and to receive any assistance in a court of 
justice. This is a broad principle which no one could 
well misapprehend, and we have got into some difficulty 
by receding from it. However, in the present case, 
giving the utmost latitude to the doctrine, that there 
ought to be a locus pomitentuef and that the party ought 
not to be compelled against his will to adhere to the 
contract, I see nothing to lead me to the conclusion 
that this party withdrew from the contract; he mani- 
fested no such intention before the bringing of the 
action. It cannot be denied that he stood at least in 
pari delicto^ perhaps in a higher degree than the de- 
fendant Under t^ese circumstances, I am unable to 
understand the ground on which this action is to be 
maintained. I would add, with reference to the party's 
withdrawing himself from the contract, that there ought, 
as it seems to me, to be some notice given of his in- 
tention. How is the underwriter to know that the risk 

(a) See Howton t. Hancock^ mod per Le Blanc J. in Fofulyd^ ▼. HewU, 
and per Lawrence J. in ITt^mf ▼. Hedley, 2 EaU, 582. d. • 

is 
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19I7« is abandoned? The adventure is not confined to any 
"—■ "^ particular ship ; it may be in this, or any other ship or 
etgmu ships. There was no indication in this case of the 

plaintiff's abandonment, except by bringing the action, 

which is but a notice by inference* 

Bayley J. I agree that this action cannot be main*, 
tained, and my opinion rests upon the ground, that no 
notice was given to the underwriter that the policy was 
abandoned. If the question were, whether the illegality 
were of such a nature as that, upon a distinct rescinding 
of the contract, the assured would be entitled to recover 
back the premium, it might, perhaps, be as well to pause, 
in order to guard against trenching upon any of the 
cases already decided. But, on the short ground, that 
bera was no notice of an intention to abandon, I think 
the plaintift* is not entitled to recover. 

Abbott J. It is plain that the plaintiff intended to 
cover an illegal voyage, and that he would now seek to 
get back the price of his indemnity on that voyage. 
And the question is, if he be entitled to recover, having 
never prosecuted the voyage. It has been argued that 
he has rescinded the contract, and therefore is entitled. 
As at present impressed, I am strongly inclined to think 
that he wa^ not at liberty to rescind it, having paid the 
^naideration and completed the contract. But, sup- 
po^ng that it was open to him to make his election and 
take back bis money, it does not appear that he ever 
exercised that election. In order to do that, I think hfi 
should formally have announced his intention. 

HOLROYD 
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HoLROTD J. I am of the same opinion, that this 181 7. 
action cannot be maintained. Without determming 

111 ... . Palyam 

whether the plaintiff in this case was at liberty to rescind ngamst 
the contract, it is sufficient to say that his right to this 
action can only stand upon his having rescinded it, and 
that it does not appear that be did so. This is an 
assurance on goods on board the Audaz^ or ship or ships, 
so that the assured might have loaded on board any 
ship. It was a Fact peculiarly within his own knowledge 
whether he did so or not. And the rule is, that of facts 
lying peculiarly within the knowledge of one party, 
notice must be given by him ; it must be alleged in 
pleading, and if so, it is equally necessary to prove it. 

Judgment for the defendant. 



Simpson and Others against Sikes and Others. Ufrnday, 

° May I9di. 

ASSUMPSIT hy the plaintiffs, as assignees of JVil" AniMignment 

^^ by tMinkersy 

kinsoTif Sn&wdoriy and Lumla/j bankrupts, for money then in failing 

circunisUuieesy 

had and received to the use of the plaintiffs, as assignees, and who had 
and upon an account stated. Plea, general issue* At ment, uf oil 
the trial before Bayley J. at the last Durham assizes, eflSctTto iiw- 

f teef for the b^ 

ncfit of their creditors, is an act of bankruptcy, although the assigninent be made merely 
for die purpose of midiing an act of bankruptcy ; and a commission sued thereon Is good, 
although the affidavit to found it be made prior lo the date of the assignment* if the commis- 
sion be sealed alter that date. 

Bankers' notes payable on demand, held by a creditor of the bankers, if not sufficient 
before demand msiide to constitute a good petitioning creditor's debt, do not eitinguish the 
prior debt due from the bankers. Cash and notes delivered over by the partners of a 
country bank, being at the time in falling circumstances, and having suspended payment, 
And who a feir days afterwards becante bankrupts, to a partner off Lomion, bankingohoust, 
their correspondent, who had come down for the alleged object of rendering them as^stance, 
part of which notes and cash was delivered upon the faith that assistance would be given, 
and the other part without any such expectation, were held to be recoverable by the 
assignees of the bankrupts, as money bad and received to their me, altlk»ugh there was no 
idea* at the time of delivery, of giving an undue preference, and no eontempiation of an act 
of baakniptqr* 

ther« 
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1 8 17. there was a verdict for the plaintifis, subject to the 
opinion of the Court upon the foUowinir case : — 

Simpson ^ . l- 

againH The bankrupts carried on business in partnership as 

bankers at Stockton* During some years, and down to 
the period of their stopping payment as hereinafter 
mentioned, Lumley resided and transacted the business 
of the bank at Sunderlandf and they had an agent at 
NevDcastle-upon'Tyne and Stokestey^ for the same pur- 
pose. The trading of Wilkinson and Co. was admitted ; 
the petitioning creditor's debt and the act of bank- 
ruptcy were disputed, as to which the following facts 
appeared : — 

On the morning of Thursday the 27th July 1815, a 
meeting of some of the friends and creditors of fVU' 
kinson and Co. was held at Stockton f principally with a 

view to inquire what Sikes and Co. (their correspondents 
in London) would do for the house at Stockton. Wilkin^ 
son^ SnowdoHi and Raisbecky a solicitor at Stockton^ and the 
legal adviser of the banking-house there, were present at 
this meeting, lAxmley was not One of the persons pre- 
sent asked Raisbeck whether he thought the affairs of the 
house could be wound up without a commission of bank- 
ruptcy. Baisbeck said, he thought not He was asked 
whether he would take out the commission ; he said, he 
certainly would not Raisbeck^ shoi;tly after the meeting 
broke up, went to Stokedey^ which is ten miles distant from 
Stockton. He received no instructions to prepare, nor 
had he in fact prepared any deed of assignment before 
he went to Stokesley^ but he left instructions, of his own 
accord, to have one prepared at his office in Stockton. 
He reached Stokesley about two o'clock in the afternoon, 
and went to Pawellj a solicitor residing at that place, 
and solicitor to the present commission against Wilkin^ 

son 
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son and Co. He went there for the purpose of telling 181 7. 
Powdl that it would be absolutely necessary for the _ 
bank to become bankrupts : he did so, because he wished ogainH 
Powell to take out the commission. Powell asked him 
if an act of bankruptcy had been actually committed. 
Baisheck gave him no answer; and he pressed the ques- 
tion HO further, but said he had two creditors who would 
strike a docket Saisbeck staid at PowelFs some time; 
and before he left Stokesley^ Powell told him that he had 
taken his measures; that he had sent off directions for a 
docket, with an affidavit for that purpose, which were 
sent off to London about three o'clock that afternoon. 
Powell did not know of any act of bankruptcy that day 
(the 27th), nor until some days afterwards. Raisbeck 
knew Grey^ the petitioning creditor, only by sight, and 
he did not see him during his stay in Stokesley. Sais- 
beck returned to Stockton that evening, and about ten 
o'clock went to Snowdon^s house in Stockton, and found 
IjmLey there, and told them that he had come for the 
purpose of their executing a deed of assignment, which 
was a deed of assignment by Wilkinson, Snowdon, and 
Lumlq/f of all their estates and effects to Jackson and 
Wetherell, in trust for the benefit of their creditors, in 
the usual form. He explained it to them, that it would 
be an act of bankruptcy, and they made no objection. 
Baisbeck then sent for one Potter, residing in Stockton, 
to attest the execution ; and Snowdon and Lumley ex- 
ecuted the deed, and Potter' attested it. Raisbeck then 
sent Potter to Wilkinson for the same purpose, and in 
about half an hour came with the deed to Wilkinson, 
who looked at it fcnr a considerable time, but asked no 
question, and made no objections. Baisbeck also told 
him it would be an act of bankruptcy, and he executed 

and 
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181?. and Potter attested it Eaisbeck did not ioduce any of 
^ the partners to execute, otherwise than by telling than 

n^u what -bad passed at the meeting of the creditors, nor 
had he previously consulted Jackson and Wetherdl, the 
trustees under the deed, who were resident in Stockton ; 
nor did he see them after the meeting of the creditors; 
but he saw Jackson after the deed was signed, on tbe 
night of the 27th of July^ and WethercU on the S9di, 
and they both agreed to act as trustees under the deed, 
but never executed it Raidfeck Iiad not seen any one 
of the bankrupts previously to die execution of tbe deed, 
«nd he did not see the deed from the time of its execu- 
tion to the trial of the cause. The deed was executed 
merely for the purpose of making a formal act of baofc- 
ruptcy. 

Powell had nothing to do with the deed of assignment, 
nor did he know that an act of bankruptcy had been 
committed till two or three days after the 27th, when 
upon application made at Stockton he fi>und that it was 
so. He did not concert with Ratsbeck or any of the 
bankrupts respecting the act of bankruptcy. Grq^f the 
petitioning creditor, in the beginning otjuly^ and before 
the 20th, had. lodged in the bands of Barker^ tbe agent 
of Wilkinson and Co. at Stokesley^ and in the practice of 
recdving deposits for and on the account and credit of 
the bankrupts, lOOL in different country notes; for 
which, on the 27th, while Raisbeck was at Stokesley^ at 
the request of Powell^ he got from Barker twenty cash 
notes of 5/. each, of Wilkinson and Co., payable on de- 
mand at Stockto9u These notes, and a bill on London^ 
of M^lkin^n and Co., for S2/., due tlie 27th August^ 
constituted the petitioning creditor's debt Bofker con- 
to pay at Siokedgg ix the bank till the 8dth of 
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July. Pctooell was intimate with Grey^ but had nerer It 17. 
done any business for him before; but on the STthJii^jf, 
in consequence of Raisbeclc's communication, asked 
Grey if he had any objection to be a petitioning creditor 
against Wilkinson and Co., and upon Gret/s answering 
that he had not, PamcU directed him to go to Barker 
for the twenty BL notes, and the affidavit for striking the 
docket was sent off by express from Siokedey, after three 
o'clock on the £7th, in order to meet the London mail 
at Tkirsk. 

The commission bore date the 2d of Augusts 
Grounds of plaintiff's demand. ^ 

The defendants, William Si/res^ John Watson^ Henry 
Sikesy and Thomas Wilkinson^ together with Westgarih 
Snaithy since deceased, were bankers in London^ and 
correspondents of Wilkinson and Co. 

On Thursday^ the 20th of Jidy 1815, in consequence 
of several heavy failures in the North, there was a par- 
tial run upon the house of Wilkinson and Co., and on 
the 21st the run was very urgent, and could not be 
wholly met by the house. The bank ceased to pay in 
cash or Bank of England notes at a little ader three 
o'clock that day, five being the usual hour for closing. 
After this time the house never resumed its cash pay- 
ments, but paid some extents in country paper, and 
particularly one on the 27th oi July, 

About eight o'clock in the morning of Satfirday^ the 
22d o(Jidyj the defendant Watson arrived unexpectedly 
at Slocklon, by the mail from London^ having left that 
place on the Thursday evening; and he went imme- 
diately to Wilkinson's house, where Snawdon and Rais- 
heck soon after had a meeting with him in the presence 
of WUkmsM. Waism then said, that fvom the recent 
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1817. failures in the North, his house in Lofidan^ supposing, 
"""^ that their house would want some assistance, had 

SiMnoN , 

againsi thought it best that he should come down to render 
what assistance he could. Wilkinson told Watson that 
the bank at Stockton had suffered a considerable run^. 
and that there was no chance of its going on without 
the assistance of the house in town, as it had been under 
the necessity of stopping its payments. Eaisbeck told 
Watson that he had that morning advised Snaoodouj that 
if they were not satisfied they could meet every demand 
they ought to suspend their business, and if they found 
they were insdivent, they ought not to give preference to 
any particular creditor. Watson said it was the best ad- 
vice, and asked if they had committed any act of bank- 
ruptcy, and was answered that they had not. Watson 
then enquired what was the amount of the deposits in 
the bank, and the amount of their notes in circulation. 
Snaaodon replied, that he thought the deposits were 
about 20,000/., and the circulation about the same, but 
he could not speak to the precise sum. Watson said, 
that is mere nothing, and asked what they had to meet 
this. Snowdon was about to explain, when Watson said, 
** You have no time to spare (it being then half-past 
eight); you must go and bring down what you have; 
you must pay or not in half an hour." Snowdon pro- 
ceeded to the bank, and returned, as he then supposed^ 
with all the bills and notes, and the gold. Raisbeck left 
Wilkinson^s house as Snowdon came in with the secu- 
rities. Snowdon left what he brought with Wilkinson 
And Watson^ and returned to the bank by the desire of 
Watson^ the latter saying that he might be wanted 
there: the memorandum of the securities he brought 
was to be copied for entry in the bank books. Wilr 

kinson^ 
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kifison^ after Sncnodon^s departure^ indorsed the bills to 1817* 
Sikes and Co., and took an account of them ; he then ' 

SxiirsoK 

gave them and the notes and gold in a purse to Watson^ against 
who returned the whole to Wilkinson to take care of for 
him until he returned from Sunderland. The amount 
of the Zo;i^(>n bills was - - ^£"1660 14 9 
Country local bills - 1387 19 

Guineas and cash - - 472 9 

Soon afterwards Watson proceeded to Sunderland^ and 
not finding Lumley there, went to Ne'vccastle^ where he 
saw Lumley^ and told him that the house at Stockton 
had suspended its payments, and said it was evident 
that their house wanted support, and he hoped that 
Lumiley would have no objection to give him any secu- 
rities he had. Luviley consented, and gave Watson 
837/* \s. 6d. which he had at Newcastle^ in country bills 
and notes. Ijamley then, by Watson^s desire, went with 
him to Sunderland^ where Watson told him he had been, 
and had ordered the clerk to put up any country bills 
that might be in the office. When they got to Sunder-' 
land Lumley gave Watson all the bills, notes, and cash 
there, to the further amount of 3519/. 165. lid, and 
they proceeded to Stockton, After Watson had left 
Stockton for Sunderland^ and during his absence, Wil' 
kinson sent down to the bank to desire Snowdon to send 
him any balance bills that might have been remitted 
from Newcastle and Sunderland, the post not having 
arrived from the north when Watson left Stockton. A 
remittance had in fact been received early that morning 
by express from Sunderland^ but Snowdon in his hurry 
had overlooked it when at the bank in the morning. 
This remittance contained balance bills to the amount 
of 984/. Is. Snomlon upon receiving a second message 
Vol. VI. X from 
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1817* from Wilkinson for these bills sent them to him; and he 

""""" inclosed them to the defendants in London^ in the fol- 

SlMPSOW 

against lowing letter : — , 



SlKES. 



" Stockton, 22d Jidy 1815. 

<^ Inclosed are four bills, value 984/. Is., on account 
of the house which has suspended payment : the par- 
ticulars you will more than probably hear from Watson^ 
who arrived here this morning, and has gone forward to 
Sunderland, and returns here this evening. He has got 
between three and four thousand pounds more, which 
he will bring up with him, purposing to leave here to- 
morrow per mail. 

(Signed) « R. Wilkinson.*' 

** P. S. You must not accept any more of our drafts 
at present, on any account.'' 

These bills were payable on demand. Watson and 
Lwnley reached Stockton from Sunderland at near twelve 
o'clock at night, on the 22d. Watson told Wilkinson, 
on Sunday morning (the 23d), that he had got some 
bills and notes at Sunderland and Newcastle, which' he 
was going to take to town with him. Wilkinson made 
no observation thereon. On the 2Sd a letter was re- 
ceived at the bank in Stockton, by post, from Sikes and 
Co., to the following effect : — 

*^ The inclosed bills of Motahray on Everett and Co., 
2900/., 2046/. 45. !</., and 799/. 9s. 9d., being refused 
acceptance, we have debited you for them ; and as we 
presume they are received by you for notes of Monxbraifs, 
paid into your hands by the receiver-general, we have 
declined accepting your draft to him for 8067/. 2^. 6d., 
and as your cash account is still on the wrong side^ we 

postpone 
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postpone making the purchases of stock that you re- 18 17* 
quest, until we see it in a better state." "^"^ 

SiMPsoir 

These bills of Mcmhray on Everett^ returned for non- againu 



payment, amounted altogether to 51^51. 135. 10£, and 
the letter also contained otlier bills returned for non- 
payment amounting to 121/. 6d. Snowdoti sent this 
letter, with the bills enclosed, to Wilkinson, on Sunday 
morning, who handed them over to Watson. About 
one o'clock on Sunday afternoon, Snowdon, Lumley, and 
JRaisbecky met Waisoii and Wilkinson, at Wilkinson^s 
house. Watson handed over the last-mentioned letter 
to Sn&wdon, without its contents ; and these bills, as well 
as those delivered up the day before, have remained in 
the possession of the defendants ever since. Snowdon 
then said, he had been in error the day before in stating 
the amount of the notes in circulation at 20,000/., for he 
found they would amount to about 40,000/. Watson ob- 
served, that would make a material alteration. Snowdon 
said, he thought Watson ought to state what his house 
meant to do, and that Watson would recollect he had 
said the morning before that the house was to pay or 
not in half an hour. Watson replied, that the business 
bore a very diiferent complexion from what it did the 
day before; that he should be in town on the Tuesday 
following, when he would consult with his partners, and 
write their determination by that night's post. Snowdon 
then said, he thought they had best shut up the bank at 
once, and not open again on the Monday. Watson and 
Wilkinson both desired he would do nothing rashly, but 
wait the result of the consultation in town. After they 
were gone, Watson asked Wilkinson if it was his wish 
that the banking concern should go on. Wilkinson said, 
certainly not ; as the house of Sikes and Co. had long 

X 2 known 
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1817« known his sentiments on the subject, but he left the 
"""^ matter entirely to Stiaith ; only they were to recollect to 

SlMPSOK " , 

against Send Bank of England notes sufficient to meet all cir- 
culation, or none at all, by Tuesday night's post, so as 
to be at Stockton on Thursday. Watson left Stockton on 
Sunday evening, taking with him all the above-mentioned 
bills, notes, cash, and securities. The extent of the 
circulation might have been known by examining the 
books of the bank, except as far as regarded the notes 
iQthe hands of their agents, which were to the extent of 
about 5000/. The defendants had always been the 
Lotidon correspondents of the Stockton bank; and the 
agreement upon which they became so was that their 
balance and engagement should be always kept covered, 
and towards this purpose securities had been lodged 
and were remaining in their hands at the time that 
Watson arrived at Stockton^ and the same securities still 
remain in their hands. Lumley received a letter, at 
Sunderland, from Sikes and Co., on Friday the 21st, 
stating that the balance was considerably against the 
house of Wilkinson and Co., and requiring an immediate 
remittance or security; which Lumley answered by 
return of post, promising an early compliance. No 
apprehension of legal process was entertained by any 
one of the partners. Watson did not state in terms to 
Snowdon what he had come down for, nor did he, in 
. Sn&wdon^s presence, make any definite offer of assistance ; 
but he gave Snowdon most unequivocally to understand, 
on the Saturday, that he would supply the house of 
Wilkinson and Co. with Bank of England paper; and 
Snawdor. would not have given up the bills, notes, &c., 
if he had not expected Watson to supply them with, at 
least, the same amount in Bank of England notes. He 

gave 
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gave up those securities completely from such an ex« 18 17* 
pectation, collected from what Watson had said, and not — ^- 

SlMPSOX 

for the purpose of reducing the balance, nor for the a^ains^ 
purpose of meeting any bills due at Sikes and Co., but 
for the sake of aid at home. Ijumley also delivered up 
the Sunderland and Neivcastle notes, &c., under a full 
expectation of Watson^s giving value for them in Bank 
of England notes, and supporting the house of Wilkinson 
and Co., and under no other impression. Wilkinsonj 
however, allowed Watson to take away the securities, in 
order to reduce the balance against the house of Wil- 
kinson and Co. : he did not act under an expectation of 
future assistance to be rendered by Sikes and Co. He 
would not have given up the bills and notes, nor have 
allowed Watson to take away the money, if he had had 
any idea at the time that it would have given then^ an 
undue preference. Wilkinson^ however, believed at the 
time that the house was insolvent, and had been so for 
years, and had no doubt but that it must be ruined if it 
did not get assistance from Sikes and Co. Wilkinson 
had no contemplation of committing an act of bank- 
ruptcy on the 22d of Jtdt/ : the first time the house 
determined to do so was on the 27th. Snamdon also 
knew that the house was insolvent as far as r^pirded 
the joint concern on the Saturday morning, and that it 
was impossible for them to go on without the assistance 
oi Sikes and Co. He had no contemplation of an act of 
bankruptcy on the Saturday^ after what Watson had led 
him to expect; but on the Sunday morning, when he 
found they could get nothing from Watson^ he knew 
that the inevitable consequence must be the ruin of their 
liouse ; and, therefore, he recommended that they should 
close the doors, and commit an act of bankruptcy. 

X 3 Lumley 
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1817* lAimley also knew that the house was insolvent, ' and 
" must go down without the assistance of Sikes and Co. : 

Simpson 

against he had no expectation on the Saturday of their com- 
mitting an act of bankruptcy. 

Sikes and Co. continued to accept for Wilkinson and 
Co. during the day of the 20th July, On the 18th, 
Wilkinson and Co. had drawn the draft for 8067/* 2s. 6d^ 
mentioned in Sikes and Co.'s letter. This draft was 
presented for acceptance at Sikes and Co.'8 on the 20th, 
and in due course the acceptance or dishonour would not 
he notified till the 21st, on which day Sikes and Co. 
informed Wilkinson and Co. of the dishonour by the 
letter above set out. The returned bills of Mowbray 
and Co. had been remitted to Sikes and Co. in order to 
meet this bill. Sikes and Co. did not accept for Wil- 
kinson and Co. on or after the 22d of July. 

The questions for the opinion of the Court were, 
Whether the petitioning creditor's debt and the act of 
bankruptcy were sufficient to entitle the plaihtiifs to 
maintain this action ; and if so. Whether the plaintiffs 
were entitled to recover in respect of any of the bills, 
notes, cash, or securities delivered, transferred, or re- 
mitted by the bankrupts to the defendants on the 22d 
and 2Sd of July^ and in respect of which of these they 
were entitled to recover. According to the decision of 
the Court upon these points the verdict is to stand, and 
the amount of the damages to be setded by reference, 
or a nonsuit to be entered. 

These questions were argued at the bar, on a former 
day in this term, by Wilkinson for the plaintiffs, and 
Walton for the defendants. 
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For the plaintiffs it was argued, 1st, that the assign- 1817. 
ment by Wilkinson and his partners to Jackson and 

SXMFSOW 

WethereU was an act of bankruptcy. That this would agmna 
have been so if the trustees had not assented to the 
deed ; d fortiori where they did assent An assignment 
of all a man's effects, provided that it shall be void if 
the trustees shall think fit (a), or if all the creditors 
shall not execute (£), amounts to an act of bankruptcy 
notwithstanding such a proviso ; for in the mean time 
the assignment is operative. So, if a man convey all 
his stock to indemnify his surety, with a proviso to be 
void in case of payment ; although the surety be not 
privy to the assignment, this is an act of bankruptcy, (c) 
And if a creditor assent to it, the deed shall bind him, 
though it be adverse to his interest ; much more where 
it is for his interest {d) That it might be admitted, that 
if an act of bankruptcy be concerted between the bank- 
rupt and petitioning creditor, this will vitiate the trans- 
action (^); but that no such concert existed on the 
present occasion appeared from this, that the assign- 
ment was not a premeditated act on the part of the 
bankrupts; for it was only explained to them, at the 
time they executed, what its eflect would be ; and al- 
though without such explanation the law would have 
presumed that they knew its effect, because it is a maxim, 
that every man must be taken to know the consequences 
of his own act, yet this would not prevent the assign- 

(a) Tappenden t. Burgess, 4 East, 230, 
(k) Back T. Gooch, 4 Camp, N, P. C. 232. 

(c) Hassels ▼. Simpson, Dougi* 89. n. 

(d) Butter T. Bhodes, I Esp, iV. P. C. 236. 

(e) Bamford ▼. Baron, 2 T. B, 594, 

X 4 ment 



SiKIS. 



508 CASES IN EASTER TERM 

IS 17* ment from operating as an act of bankruptcy (a), pro- 
—"^ yided it were not made in concert with the creditor 

SiMPSoir 

against who would sct it up. AIso, the circumstance of the 
docket having been struck upon an affidavit made 
before the bankruptcy would not vitiate the proceeding, 
because the commission having been sealed after, the 
whole was thereby made good, (i) 2dly, That the 
notes procured by Grej/ were sufficient to constitute a 
good petitioning creditor's debt. For, by stat. 7 G. 1. 
c. 31., persons taking bills payable at a future day are 
enabled to prove under the commission ; but by sect. 3. 
not to become petitioning creditors. But this capacity 
is extended to them by stat. 5 G. 2. c. 30. s. 22. And in 
Macarty v. Barrow (c), it was considered that notes, 
such as the present, were debita in prcesenti solvenda in 
ftUurOj and on that account within the operation of the 
bankrupt acts. Independently, however, of the notes, 
the original debt to Grey subsisted, for the takuig of the 
notes did not extinguish it. 3dly, That the plainti£& 
had a right to recover the amount of the bills and cash 
delivered by Wilkinson to Watson^ and remitted by him 
to the house in London, and also of the bills and cash 
handed over to Watson by Lundey. To both tliese de- 
liveries the argument applied, that they were either 
handed over in contemplation of bankruptcy, and by 
way of fraudulent preference, or upon an miderstanding 

(a) Ex parte OUver, 1 Rose, 67. in n. Ex parte Edmonson, 7 Ves» 304. 
Ex parte Gardner, 1 Fes, i Bea, 49. Tapiyenden T. Burge$^, 4 East, Wa 
Jackson ▼. Irv'm, 2 Camp, N.P, C, 49. Ex parU Baume, 16 Fes* 145. 
Prosser v. Smith, 1 Holt, iST. P. C 442. 

(h) (hrdan ▼. WUkbuon, 8 T. R. 507. W^ovnCs case, 14 Fes, 80. 
Ex parte Dufrene, 1 Fes* {• Bea. 51. 

(c) Z frds, 16. 

and 



SiKBS. 



IN TUE FitTV-sfcvENTH Year OF GEORGE III. 809 

and in consideration of future assistance to be afforded 1817* 
to tiie Stockton house. But if money be paid on a „ 
promise to do a certain thing at a future day, which is agamn 
not done, money had and received lies for it. {a) That 
the remittances were not made to the London house in 
the ordinary course of dealing appeared from this, tliat 
Wilkinson^ in his letter making the remittances, desires 
them not to accept any more of their drafts. And the 
produce of the bills having come to hand after the act 
of bankruptcy, was money had and received to the use 
of the assignees, and could not be set off by the de- 
fendants in their account with the bankrupts. 

For the defendants it was argued, that the assignment 
having been made, as stated in the case, merely for the 
purpose of constituting an act of bankruptcy, was void ; 
that to make it amount to an act of bankruptcy, there 
must be a fraudulent intent (&) to delay creditors. That 
here no such intent was imputable to the assignment ; 
and after execution it was left with the attorney of the 
bankrupts, as if in the nature of an escrow. 2dly, That 
the petitioning creditor's debt was contrived in concert 
with Raisbeck the agent of the bankrupts, and consisting 
of bills payable on demand, was in law no debt before 
demand made ; yet the taking of the bills by the pe- 
titioning creditor extinguished the original debt due to 
him. (c) 3dly, That the action was misconceived. No 
part of the property delivered over to the defendants 
could be considered as money had and received to the 
use of the assignees ; for, as to that portion which was 

(a) Dutcfi ▼. Warren, 2 Burr, 1011. S» C 1 Str. 406. 

(6) Dutton V. Morrlton, 17 Ves. 193. 

(c) 3 & 4 Ann* c. 9. Keardake t. Morgan, 5 T. iZ. 513. 

delivered 



SiKIS. 



810 CASES IN EASTER TERM 

181 ?• delivered in consideration of assistance to be afforded to 
^ the Stockton house, the consideration having failed before 

Simpson 

against the bankruptcy, the right of action vested in the bank- 
rupts ; as to the other portion remitted or delivered by 
Wilkinson^ it was not enough to avoid the delivery of 
goods by a trader, that such delivery is made volun- 
tarily on his part, and is followed by an act of bank- 
ruptcy; there must also be a contemplation of bank- 
ruptcy at the time of the delivery, (a) 

Cur. adv. vull. 

Lord Ellenborgugh C. J. on this day delivered 
the judgment of the Court. This was an action for 
money had and received to the use of the plaintiffs as as- 
signees of the estate and effects of Wilkinson^ Snowdoriy 
and Lumlei/f and it was brought in respect of three 
parcels of bills and cash handed over by Wilkinsoiij one 
of the bankrupts, to Watson, one of the defendants, and 
of two other parcels of bills and cash received by 
Watson from Lumley, another of the bankrupts. These 
transactions occurred on the 22d and ^SHJidy 1815; 
and the foundation of the plaintiffs' claim was, that 
what was handed over by Wilkinson was so handed 
over by'him in contemplation of bankruptcy, and with 
a view to give an undue preference to the defendants ; 
and that what was received from Lumley was obtained 
from him on the ground that the defendants should 
make an equivalent advance to the bankrupts, and that 
as they made no such advance, they were bound to 
return tlie property so obtained. On the part of the 
defendants it was insisted, that there was no valid act of 

(a) Hartshorn T» Slodden, 2 Bos» i Puli, 580. per Lord JhanUy. 

bank- 
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bankruptcy to support the commission; that there was 1817. 
no sufficient petitioning creditor's debt; that the receipts 
from Wilkinson and Juumley were valid and unimpeach- f^goxnst 
able; and if not, that the plaintifiTs could not recover in 
this form of action, which was for money had and re- 
ceived to the use of the plaintiffs as assignees. There 
are, therefore, five questions : 1st, Whether there was 
a sufficient act of bankruptcy ? 2dly, Whether there was 
a sufficient petitioning creditor's debt? 3dly, Whether 
the property received from Wilkinson can be recovered 
back ? 4thly, Whether what was received from Lundey 
can be recovered back ? and, 5thly, Whether such pro- 
perty can be so recovered in the present action ? The 
act of bankruptcy was a deed of assignment from Wilkin^' 
son, Snawdon^ and Lumley^ of 27th July 1815, conveying 
all their estate and effects to trustees for the benefit of 
their creditors. This deed was not executed until after 
the affidavit to obtain the commission was made and 
dispatched for London s but as the provision in the 
statute which requires such an affidavit is directory 
only, and the commission would be valid without any 
such affidavit, {Hill v. Heahj 2 New Rep. 196.) there is 
no objection to the commission upon this ground. The 
chief objection relied upon against the deed was this, 
that it was made for the very purpose of being an act of 
bankruptcy ; and it was insisted that, upon that account, 
it was wholly void ; and that if no commission had 
issued, the trustees to whom it imports to convey the 
property could not have insisted upon taking or dis- 
tributing such property* No authority, however, was 
cited to support this doctrine ; and as the trustees were 
not privy to the purpose for which the deed was made, 
we can discover no legal principle by which they would 

have 
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1817. have been precluded from enforcing it had no com- 

r 

mission issued ; and if not, it is not less an act of 
against bankruptcy because it was executed for the very pur- 
pose that it might be one. Commissions are continually 
grounded upon acts which are done for the very purpose 
that they may be the foundation of a commission ; and 
commissions upon such acts are constantly supported, 
unless it can be shewn that they were concerted with 
the privity of the petitioning creditor. The ground 
upon which a deed assigning all a trader's property is 
an act of bankruptcy is this, that it takes away from him 
all further power of carrying on his trade, and subjects 
all his property to distribution without the safeguards 
and assistances which the bankrupt laws provide; and 
this ground applies with equal force whatever may be 
the trader's motive for executing the deed. We are, 
therefore, of opinion that this deed, though executed for 
the purpose, constituted a valid act of bankruptcy. The 
objection to the petitioning creditor's debt was, that it 
was founded upon notes of the bankrupts payable at 
Stockton upon demand ; and that as no demand for pay- 
ment had been previously made at Stockton^ they could 
not entitle the petitioning creditor to sue out a com- 
mission. The answer to this objection, however, (sup- 
posing it to be otherwise valid, which is by no means 
admitted,) is this, that those notes were given to the 
petitioning creditor for* a prior debt, previously due from 
the bankrupts to him ; that those notes did not extin- 
guish such pre-existing debt ; and that the pre-existing 
debt, therefore, was sufficient to support the commission. 
This brings us to the third and fourth points upon the 
merits, as to which the facts are these: Wilkinsonf 
Snowdofif and Lumky were bankers at Stockton and &ai- 

dcj'landf 
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derland, and the defendants were their agents in London. 1817. 
Shortly before the 20th of July 1815 there had been — - 

. , SlMFSOK 

considerable failures in the North ; and on that day a againu 
draft of Wilkinson and Co. for 8067/. 25. 6f/., in favour 
of the Receiver- General, was left at the house of the 
defendants for acceptance. On the evening of that 
day, Watson^ one of the defendants, left town for 
Stockton^ where he arrived early on the morning of 
Saturday the 22d. He went to Wilkinson% and a little 
after eight in the morning had an interview with 
Wilkinson and Snanodonf and Raisbeck^ their solicitor. 
He told them the house in town supposed they would 
want some assistance, and had thought it best he should 
come down to render what assistance he could. Wilkin^ 
son said their bank had suffered a considerable run ; that 
there was no chance of its going on without the assist- 
ance of the defendants' house, as it had been under the 
necessity of stopping its payments. (It had, in fact, 
stopped the preceding afternoon.) Raisbeck said he 
had that morning advised Snowdon that if he could not 
meet every demand, they ought to suspend their busi* 
ness, and give no preference to any particular creditor, 
and Watson said that was the best advice. He asked if 
they had committed any act of bankruptcy, and was told 
they had not. He asked what was the amount of their 
deposits, and of the notes they had in circulation, and 
Snamdon told him the deposits were about 20,000/. and 
the circulation about the same sum, but he could not 
speak to the precise sum. Watson said that is a mere 
nothing, and asked him what they had to meet it ; but 
as Snawdon was about to answer, Watson hurried him to 
the bank to bring down to Wilkinson*8 what they had, 
making the observation, ^^ You must pay or not in half 

an 
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1817. an hour." Sruywdon went, and brought back London 
' bills, country bills, and cash, to the amount of 35211, 2s^ 

Simpson 

againsi This he gavc to JVUkinsotif and then, by Watson*s desire, 
he returned to the bank, as Watson said he raight be 
wanted there. Wilkinson then indorsed these bills, to 
the defendants, and gave them and the cash to WcUson^ 
and Watson returned them to him that he might take 
care of them for him till he returned from Sunderland^ 
for which place Watson soon set o£ During Watson's 
absence, Wilkinson sent to Snowdon for any balance bills 
be might have received from Newcastle or Sunderland^ 
and Snowdon sent him them accordingly to the amount 
of 984/. Is. These bills Wilkinson inclosed the same 
day to the defendants in the following letter. 

(Here his Lordship read the letter. See p. S02.) 
Watson proceeded to Sunderland to find liumley^ who 
lived there, and followed him to Newcastle^ where they 
met. He told Lumley the house at Stockton had sus- 
pended its payments : it was evident they wanted sup- 
port, and he hoped Ltunley would have no objection to 
give him any security he had. Lumley^ accordingly, 
gave him there, in country bills and notes, 837/- Is. 6d^ 
and afterwards, at Sunderland^ in bills, notes, and cash, 
3519/. 16^. 11(/. Watson then returned to Stockton. 
By Sundai/s post a letter was received from the defend- 
ants, returning dishonoured bills to the amount of 
5866/. 145. 4d., and advising that they had declined 
accepting the draft before mentioned for 8067/. 25. 6d* 
This letter, with its inclosures, Snaaodon sent to Wilkin^ 
son^ and Wilkinson handed it over to Watson. About 
one o'clock on the Sunday^ Snawdofi^ Lumley^ and Rais' 
beck met Watson and WiUcinsoti at Wilkinson's house, 
and Snowdon then said he had been in error the day 

before 
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before in stating tlie amount of the circulation at 1817. 
20,000/. ; he found it about 40,000/. Watson said that 

SlMPlOK 

would make a material alteration, but he would consult againu 
his partners, and write their determination by Tuesday's 
post. When Watson and Wilkinson were left alone, 
Watson asked Wilkinson if he wished the concern to go 
on. Wilkinson said, certainly not, as the defendants' 
bouse had long known his sentiments on the subject ; 
but he left the matter entirely to Snaitk, only they were 
to recollect to send bank of England notes by Tuesday's 
post to meet all the circulation, or none. Watson then 
went away with all the bills, notes, and cash before 
mentioned, and the defendants sent nothing in return to 
the Stockton bank. It is stated in the case, that no ap- 
prehension of legal process was entertained by any of 
the parties ; that Snawdon and Lumlei/ gave up the pro- 
perty they had, not to reduce the balance between them 
and the defendants, but under a full expectation of 
assistance ; that Wilkinson^ on the contrary, acted under 
no expectation of assistance, but in order to reduce the 
balance ; that he had no idea it would give the defend- 
ants an undue preference ; that none of the parties had 
an act of bankruptcy in contemplation until after these 
transactions; but that each of them knew the house to 
be insolvent, and that it must go down and be ruined 
without assistance from the defendants. Upon these 
facts it is insisted, on the part of the plaintiffs, that they 
are entitled to what was received from Wilkinson^ on 
the ground that it was given up by him voluntarily, in 
contemplation of bankruptcy, and in order to give the 
defendants an undue preference ; and that they are en- 
titled to what was obtained from iMmley^ on the ground 
that it was given up by him upon the footing of equiva- 
lent 



I 
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lent assistance from the defeodants, and upon the im- 
plied condidon that if that assistance was not given* die 
property should be returned : and upon both these 
grounds we think the case against the def«idaiits< 
With respect to what was received from WiUcinson, it b 
stated, indeed, that he had no idea of giving an undue 
preference, and that he had no contemplation at that 
time of any act of bankruptcy ; but every man must be 
considered as contemplating and intending the necessary 
consequences of his own acts, and without as»stance 
from the defendants, he knew ruin to be inevitable. 
Bankruptcy was one of the natural consequences or con- 
comitants of such ruin; and in case of bankruptcy, these 
receipts from Wilkinson would of necessity give the d^ 
tendants an undue preference. Wilkinson had no hope 
of assistance at the time : he does not ask it ; in his letter 
of the S2d, on the contrary, he distinctly forbids the 
defendants to accept any more of their drads ; and be 
again deprecates it in his private conversation with 
Watson on the 23d July. His sole view, therefore, 
must have been to give the defendants a preference, 
when be knew himself insolvent, and when ruin and 
bankruptcy were staring him in the face. And can 
there be a doubt that this preference was voluntarily 
given ? He had no apprehension of legal process ; and 
when Watson is away, and he gets 984/. \s., of which 
Walson knew nothing, he, without Watson's knowledge* 
and without waiting for his return, remits it by the post 
to the defendants; and in the other two instances of 
the bills, &c. brought from the bank by Snomdon, and 
of the bills returned from London, there is not a single 
word of pressure from Walson ,■ he does not even ask for 
them ; but they are freely and voluntarily handed over 

by 
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by WUkins<m. With respect to what was received 1917. 
from Wilkinson^ therefore^ we think ourseiTes bound to — — 

SlMFSOW 

say that it was given up by him voluntarily, in contem- agnnut 
plation of bankruptcy, and in order to give a preference 
As to what was received from Lumleyy it was obtained 
from him upon the representation from Watson that the 
Stockton house wanted support, and upon the &ith that 
that support would be given. Watsoris conduct at the 
time plainly and unequivocally held out that expectation, 
and, but for that expectation, Lumley would not have 
parted with the property. It was in the nature, there- 
fore, of an appropriated payment, to be applied by the 
defendants to the enabling them to give the necessary 
support, and to be returned to the bankrupts if that 
support was not given. The condition that it should 
be returned if support were not given, though not ex- 
pressed, was plainly implied in the transaction. Watson 
must have known that it was delivered up upon that 
footing ; and he must be considered as having taken it 
upon those terms. To allow the defendants to keep it, 
without having furnished any of the assistance for which 
it was given, would be to reward them to the prejudice 
of the other creditors for their breach of faith, and 
would be to give them what Watson knew from Snowdon 
was not intended to be given to any one, viz. a prefer- 
ence over the other creditors. We are, therefore, of 
opinion, that what was received from Lumley cannot be 
retained by the defendants. And this brings us to the 
last question. Whether the plaintiffs can recover in this 
form of action, which is for money had and received to 
the use of the assignees ? With respect to what the 
defendants originally received in bills, upon which they 
have received money since tlie bankruptcy, there can 
Vol. VI. Y be 
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1817* be no doubt but that this is a proper form of action; 
' so that the objection only applies to what was received 

againsi in mouey before the bankruptcy. And, as to what was 
received in money from Wilkinson before the bank- 
ruptcy, it does not seem that there can be any difficulty ; 
for as. the defendants would have been entided to hold 
that money against Wilkinson^ SnomUnif and Lumley, 
had there been no bankruptcy, it cannot be predicated 
of that money that it was ever received by the defend- 
ants to the use of the bankrupts, and it was not till the 
bankruptcy occurred that the defendants were account- 
able for it to any body. The assignees were then the 
persons to whom the defendants were accountable, and, 
at the moment of the bankruptcy, it became (in the hands 
of the defendants) money had and received by them to 
the use of the assignees. In Singleton v. Butler^ 2 Bos. 4* 
Ptd. 283., the assignees recovered back money paid by 
way of undue preference before the bankruptcy, in an 
action for money had and received; the action must 
have been for money had and received to the use of the 
assignees, and no objection was taken to the form of 
acdon. With regard to what was received in cash from 
Lundeyy there may be more difficulty, because, as that 
was paid to buy assistance, it became money had and 
received to the use of the bankrupts when that assist- 
ance was withheld, and they might have sued for it had 
no bankruptcy occurred ; but as it does not appear that 
the defendants parted with that money before the bank- 
ruptcy, and as it was their duty to have kept it un- 
touched, we are of opinion that this also may be 
recovered in this form of action against the defendants, 
as money which, at the moment of the bankruptcy, re- 
mained and was in their hands, for the use of the 
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assignees. The consequence is, that the plaintiffs are 1817. 
entitled to recover in respect of all the property in 
question, and the verdict which has been given for agairut 
them ought to stand ; but, as it has not been ascertained 
what money has been actually realised upon the bills 
the defendants received, the quantum of damages is, 
according to the agreement of the parties, to be settled 
by reference. 

Judgment for the plaintiffs. 



The King against The Inhabitants of Austrey. ufanday, 

jlfoy 19th. 

^rHE court of quarter sessions for the county of A parish cer- 

X tificate under 

Leicester confirmed an order for the removal of the respective 

hands of two 

John Smitkf his wife and children, from St, Margarefs^ churchwardena 
Leicester^ to Austrey^ subject to the opinion of this Court seer, but having 

^v r 11 only two seals, 

upon the following case : — one being op- 

The respondents* ^m^i^aV case, by the birth of the J^^^f ,he 
pauper in Austrey^ was admitted. In answer, the ap- ^'i^^id^-"' 
pellants put in a certificate, granted to William Smithy «u^ent 
from the parish of Appleby^ in the year 1 768, of which perish was in 

two counties, 
the following is a copy : — an allowance by 

" Derbyshire (to wit). We, Joseph Saddington^ one county 
James Parker^ and John Bawley^ churchwardens and *" "^ 
overseers of the parish of Appleby^ in the county of 
Leicester and Derby aforesaid, do hereby own and ac- 
knowledge William Smithy and his wife Phillisj to be 
inhabitants legally settled in the parish of Appleby afore- 
said ; in witness whereof we have hereunto set our hands 
and seals, the 4th day of Aprils in the eighth year of the 

Y 2 reign 
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1817* reign of our sovereign lord George the Third, by the 
— - ffraoe of God, &c., and in the year of our Lord 1768. 

The KiKo ^ " 

againsi (< Joseph Saddington, 1 , , , . % 

The inbabiu f churchwardens, (l. s.) 

mnts of ** James Parker^ } 

^""■'"- « Jo*, 5o«%, oyeweer, (i„ s.) 

" Witness, 
<^ Joseph Baker. 
" James Tavener. 
« Joseph CroshatxK 

^^ The certificate is under the hands of Saddingtofij 
Parker J and Bcndey ; but there are only two seals, one 
opposite to the names of Saddington and Parker^ styled 
churchwardens, the other opposite the name of Botolet^^ 
styled overseer. The certificate is allowed by two 
justices of Derbyshire. The parish of Applehy is situate 
partly in the county of Derty^ and partly in the 
oounty of Leicester, After giving the certificate in 
evidence, the appellants called the pauper's brother, who 
proved that his father's name was William Smiiij and 
that his father, while he resided in Ausirey^ received 
rent for eight or nine acres of land, and three houses 
in that part of Appleby which lies in the county of 
Derby. The father had been dead thirty years." 

This case was argued on a former day m this term, by 
Beauclerk and Phillipps in support of the order of ses- 
sions, and by G. W. Marriott and Dwarries contra. 
Two points were made ; first, that the parish granting 
the certificate, being situate in two counties, the allows 
ance of it by the justices of one county was insufficient; 
for the certificate binds the whole parish, and, by the 
statute regulating the granting of certificates (a), it is 

(a) 8 & 9 ir. S. c. 30. 

required 
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required that every such certificate should be allowed 1817» 

and subscribed by two justices of the county wherein 

the parish certifyins: lies. The Court, however, dis- agamst 

posed of this point upon the argument, intimating an ants of 

opinion that the allowance ^a certificate by the justices 

was not, like the removal of a pauper, strictly an act of 

jurisdiction, although the justices had a discretionary 

power to refuse or allow a certificate ; yet the allowance 

was merely a voucher that credence was due to the ac« 

knowledgment of the churchwardens and overseers that 

the pauper was a settled inhabitant of their parish. 

That for this purpose the justices of either county might 

be supposed to have a competent knowledge of the 

parties, although one end of the parish might be situate 

in an adjoining county, and, therefore, they might be 

taken to be within the meaning of the act Secondly, it 

was objected, that the statute requires that the certificate 

be under the hands and seals of the churchwardens and 

overseers, or the major part of them, which imports that 

«ach must sign and seal with a separate seal. 

On the other hand it was argued, that the statute, in 
requiring a certificate to be signed and sealed by the 
churchwardens and overseers, could not be supposed to 
demand a greater formality in the sealing than is re« 
quired in a deed ; yet, in a deed, one seal may serve 
for several parties, (a) In Bract, it is said, ** rum mtdtum 
refert utrum proprio vd alieno sigillo sit stgnaiaP And 
in Titz. Abr. tit. Feffementes etfaitSy pi. 105., cited PerL 
tit Deedsj (5.) 134. <^ Notwithstanding that it may be 
necessary that a deed be sealed, yet it is not requisite that 
there be for every grantor who is named in the deed a 

(a) JBaii ▼. DunttervUU, 4 T, R. 315. 

Y 3 several 
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1817. 

The Kino 

againtt 

The Inhabit- 

mnts of 

Ausmiv, 



several piece of wax, for one piece of wax may^ serve for 
all the grantorS} &c. who are named within the deed, if 
every one of them put hb seal upon the same piece of 
wax, or if another do so for them, if the words in the 
deed imply so much ; viz. if it be said in the deed, ^ in 
ciffus testimonium sigilla nostra apposuimusy or words to 
the same effect." Now this is the present case, for it is 
said in the certificate, ^' We have hereunto set our hands 
and seals; " and, being 30 years old, every presumption 
shall be made in support of it. {a) 

At the conclusion, Lord Ellenborough C. J. observed, 
that it might be as well to look into the cases regarding 
the execution of powers, to see how far such a sealing 
as this would satisfy a power requiring a sealing by a 
plurality of parties ; that the case might in its bearing 
have a more extensive influence than the mere decision 
of the point in question, and might perhaps not be 
found to be governed by the analogy to deeds. 

Cur. adv. vuU. 



Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. 

In this case, an order of two justices for the removal 
oijohn Smithy Elizabeth his wife, and their five children, 
from the parish of St. Margaret^ in the borough of 
Leicester^ to the parish or township of Austrey^ in the 
county of Warwick^ was confirmed by the order of the 
general quarter sessions of the peace for the county of 
Leicester^ subject to the opinion of the Court upon a 
special case. The question now remaining for the 
opinion of the Court, arose upon a certificate duly at- 

(o) Rm T. Farringdmt, 2 7. J2. 466. 
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tested and allowed by two justice^ granted to JVm^ 1817* 
Smithy purporting to be the certificate of Joseph Sad" 
dingtoriy James Parker^ and John Bcndeu^ churchwardens ogmMi 

The InhabiN 

and overseers of the poor of the parish of Ajpplehy^ own- ants of 
ing and acknowledging William Smith and his wife Phillis 
to be inhabitants legally setded in the parish of Appleby 
aforesaid. In witness whereof (the certificate stated), 
we have hereunto set our hands and seals the 4th day 
of April 1 768. This certificate, the case states, is under 
the hands oi Saddingtouy Parker^ and Bowley ; but there 
are only two seals, one opposite the names o{ Saddittgion 
and Parker^ styled churchwardens, and the other oppo- 
site the name of Bowley^ styled overseer. And the 
question now remaining to be decided is, Whether this 
is a good certificate within the stat. 8 & 9 i^. S. c, 30., 
so as to prevent William Smith from gaining a settlement 
in the parish of Austrey^ whilst he resided there under 
that certificate, and where his son, the pauper, John 
Smith was, during that time, born. If it was not a good 
certificate within that statute, the order of sessions must 
be confirmed. The certificate required by the first sec- 
tion of that statute, is a certificate under the hands and 
seals of the churchwardens and overseers of the poor, 
or the major part of them ; or under the hands and seals 
of the overseers of the poor, where there are no church- 
wardens. The certificate in question being a certificate 
by the two churchwardens and by one only of the over- 
seers of the poor, and under two seals only, it was ob- 
jected, tliat this is not a certificate under the hands and 
seals of the churchwardens and overseers of the poor, 
or the major part of them, within the meaning of the 
abore statute. In answer to this objection, it was con- 
tended, that if several persons seal and deliver an 

Y 4 instru- 
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1817. instrument in writing, by putting their several seab 
_ vpon one apd the same piece of wax or wafer that is put 

The Kwa . . 

against upon the instrument, or using the same as their several 

Jhe Inhabit- 

ants of seals, and delivering the instrument as their respective 
deeds, that the seal becomes the several seal of each, and 
that the instrument becomes the deed of all ; and thai 
this reasoning is applicable to the present case, as shew- 
ing that, in law, the seal opposite the names of the two 
churchwardens is to be considered as the distinct seal 
of each ; and^ therefore, that the certificate, testifying 
that the three had, in witness thereof, set their bands 
and seals thereto, and having been allowed by two jus- 
tices, and the certificated persons having been received 
under the same, was to be considered in law as being 
under the hands and seals of the three. In consider- 
ing, however, how far the cases of deeds are applicable 
to cases like the present, it is to be recoUected, that in, 
those cases the parties only,^ by or under whose authorily 
those deeds are executed, are bound by them. But 
cases like the present are cases of the execution of a 
power which bind and operate upon other persons at 
their peril, and subject them to indictments as hr 
crimes, in case of their disobedience to the power, if it 
be duly executed. In the execution of powers, all the 
circumstances required by the creators of the power 
(however unessential, even, and imimportant otherwise,) 
must be observed, and can only be satisfied by a strictly 
literal and precise performance. See Hawkins v. Kempf 
S Eastj 440. It is also a general principle of law, 
wherever a power is given to any particular persons to 
do any written act in any particular manner, or under 
certain particular circumstances, whether it be to paiish 
oflicers or magistrates, to grant certificates under whicb, 

if 
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if duly executed, other persons, especially public officersy 1 8 1 7« 
are bound to act, or to grant warrants, or make orders, 
that, their authority must appear tgnm the instrument 
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itself. It must thereby appear that they are the persons mu cI 
authorised, and that the certificate, warrant, or order^ 
was made in the manner and under the circumstances 
required. Otherwise, the certificate, warrant, or order^ 
is not obligatory, but void. The mere statement that 
the parties in witness hereof hare put their hands and 
seals to such an instrument^ does not make it so, unless 
it really have their hands and seals put to it; nor in the 
execution of a power haa it, as it seema to us, their 
hands and seals to it, so as to make it a good execution 
of a power requiring such execution to be under their 
hands and seals, unless it be apparent, i^)on the instnn 
ipeni' itself, that it haa the hand and seal of each put 
to it. The statute is to be construed in a case like this 
according to common parlance and understanding, and 
so as to be a security to persons who are bound to obey 
the powers given by it at their peril, and not to be con«» 
strued according to what may be brought within its 
words by nice legal reasoning, applicable merely to 
deeds, and by which construction persons bound to 
obey the execution of the power, if it be duly granted, 
cannot ascertain whether it be so or not without delay, 
enquiry, expence, and trouble. In Thaire v. Thairef 
Palm. 109. 112., where there was a submission to ar- 
bitration, ^^ so that the award be delivered under their 
hands and seals," it was made a question, whether an 
award sealed, but not signed, was a good award : the 
point argued being, whether the sealing, which was vir^ 
tually a signing, was sufficient ; or whether the words of 

the submission should be intended in commcm parlance, 

an 
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I817* an actual writing of their hands; the Judges of the Com« 
' mon Pleas beine at first divided in opinion on that 

The King , ® , ^ 

agamti poiut It was finally decided, however, by the whole 

The Inhabit* 

mntoof Court, not that a virtual signing would do, but that 
there ought to be an actual signing under their hands. 
So where an act is to be under the hands and seals of 
the three, a mere virtual sealing by any of the three 
appears to us not sufficient, but that it ought to be 
under the actual distinct seal of each of the three, that 
is to say, under a distinct and several sealed impression 
adopted by each of the three. The necessity and im- 
portance of requiring this is more striking still in cases 
of warrants of imprisonment (where they are required 
to be under the hands and seals of two justices of the 
peace), where resistance and death might follow, and 
where the justification or high criminality of the officer, 
or of the party to be apprehended, would depend upon 
the uncertainty, and upon the subsequent establishment 
by extrinsic proof, whether the seal, if one sealed impres- • 
sion on the warrant would in any case do, was used so 
as to be considered as in law the seal of both or one. 
The consequence is, that we think the certificate is void, 
and that the order of sessions must be confirmed. 
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The King against Robert Ropeiu J?^X:u 

^ May 19th. 

HTHE defendant was convicted at the last London After ?erdict 
sittings of peijury, in an answer to a bill filed in the ^ indictment 
Court of Exchequer. The indictment set forth the ^at^/nrvm- 
exhibiUng of the bill in the said Court against the de- ^J^%; ^^ 
fendant by thirteen complainants, then all underwriters ^"^ ^^ ^*- 

•^ * . chequer, the 

of the city of London (naming them, and among them Court refuMd 

to arrest the 

Francis Cavendish Aberdein) ; and shewed the matters judgment, on 

the ground 

contained in the said bill (a) as in and by the said bill Uut the Answer 
of complaint of the said complainants (naming them as ,, |^ answer to 
before), remaining filed as of record in the said Court piJ^J^ ^ut 
of Exchequer at Westminster^ (among other thmgs) more ^SJJ^^j^^e 
fully appears. It then averred, that the defendant ex- of one of them, 
hibited and produced his answer to the said bill of the 
said complainants (naming them as before), intituled 
<^ The answer of Robert Boper^ the defendant to the bill 
of complaint of (naming the several complainants, but 
instead of Francis Cavendis/i Aberdein^ naming him J. C. 
Aberdein.^') The indictment then went on to aver, in 
the usual form, the deposing by the defendant, before a 
Baron of the Exchequer, to the contents of the answer, 
and to assign the perjuries thereon. 

On a former day in this term, it was moved in arrest 
of judgment, by reason of the incongruity apparent on 
the indictment, which alleged an answer, intituled an 
answer to a bill filed by J, C. Aberdein to be an answer 
to a bill filed by Francis Cavendish Aberdein ; and it was 



(a) See abstract of indictment in note at the end of this 

urged. 
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1817* • urged, that this answer, like an affidavit wrongly inti- 
— — ^ tuled, or a plea filed in a wrong name, ought to be 

The Kino ^ ^ 

against treated as a nullity; and, therefore, was incapable of 
sustaining an assignment of peijury. If the &ct were 
so, it might and ought to have been alleged in the in- 
dictment, that Francis Cavendish Aberdein exhibited his 
bill by the name of J. C. Aberdein^ which would have 
explained the apparent incongruity ; but an answer to a 
bill of J*. C. Aberdein can never, while unexplained, be 
taken to be an answer to a bill filed by F.C* Aber^ 
dein. If a variance in the intituling of an answer were 
allowable in otie particular, it might be in a hundred; 
bat this would lead to great uncertainty, and, perhaps^ 
to fraud. And the reason given why an affidavit de- 
fectively intituled cannot be read, is, because peijury 
cannot be assigned upon it; and, therefore, not only the 
surnames of the parties, but the Christian names also 
must be truly inserted, otherwise the affidavit is inad- 
missible, (a) So, a rule of court for discharging B* 
out of custody, intituled, by mistake^ in an action Am 
against jB., where the action is against B. and C, is 
nugatory, although the defendant be only charged in 
custody in one cause at the suit of A. {b) All which 
authorities apply with equal force to an answer defect- 
ively intituled. 

Qumey and Andrews shewed cause, and argued, that 
an inference was not properly to be drawn from the 
answer being intituled an answer to a bill exhibited by 
J. C. A.f that it was not an answer to a bill exhibited by 
JP. C. Aj because F. C. A, might well have exhibited his 

(a) Fores T. Dkntar^ 7 T. it. 661. (6) WhiU t. /orwv, 5 Easiy S92. 

bill 
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hill in the name of J. C A.\ and if it had been so 1817. 
averred, such an averment, as it is admitted, would have 
been unexceptionable. The allegation that\F«C*^. 
exhibited his bill, applied to the person exhibiting . it, 
not to the name in whidi it was exhibited* The iden- 
tity of the party is a material all^;atioD, and therefore, 
it must be presumed, was proved at the trial. And ao 
of the identity of the answer. Whether or not the bill 
was in his own name or in that of JT, C. ^, being merely 
matter of description not aifectii^ the identity, required 
no proof; for there was nothing inconsistent with its 
being his bill that it was exhibited in a difiermt Chris- 
tian name. Although a man cannot lawfully have two 
Christian names, yet, it often hiq>pens, that in practice 
be varies from his name of baptism. And it would be 
highly dangerous if a defendant, by misintituling hit 
answer, were allowed to avoid the penal consequences of 
it, although there should be no doubt of the feet of its 
being an answer to the particular bill, and it should ap- 
pear that he has had the fall benefit of it as an answer; 
which appears in this case, by its being averred that the 
answer still remains as of record. 

Knamlys and Lowes contrd. On the principle which 
governed the decision of GriffUhs v. Wood (a), where it 
was held, that an answer intituled in the name of Ed^ 
'wordy the bill beiug in the name of Edmund^ was no 
answer, and incapable of being treated as a ground of 
accusation, this rule must be made absolute. On 
the same principle, where an indictment for forgery 
alleged that the bill purported to be directed to one 

(n) 1] Fes. 62. 

J.King 
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1817. J.King by the name of J. Ring^ the bill being in fact 
""^^^ addressed tjoJ.Ringj judgment was arrested; and the 

Tlie Kiva 

agamsi reason given was, because the indictment was absurd 
and repugnant in itself; for the name of one person 
could not purport to be another, (a) Precision, to a 
reasonable certainty, is of the very essence of all criminal 
proceedings, although it be true, as is remarked by high 
authority (d), that unseemly niceties are to the reproach 
of the law. Therefore, affidavits in answer to a rule for 
an attachment, if not intituled, cannot be read, for the 
party cannot be indicted thereon for perjury (c); and 
the same doctrine applies to civil proceedings, {d) And 
if a plaintiff declare against Henry Kingy otherwise 
Henry Vaughan Kingj it is ill, for a man cannot be sued 
by two Christian names, {e) As little can it be allowed 
to a man to sue by two Christian names ; and yet, if an 
answer to a bill of c7. C Aberdein be treated as an an- 
swer to a bill of JP. C. Aberdein^ it follows, that the 
plaintiff must have two Christian names. It may be 
doubted, therefore, whether such an incongruity could 
have been helped by any averment. 

Lord Ellenborough C. J. On looking to this in- 
dictment, and considering the argument that has been 
addressed to the Court, I think it must fairly be inferred 
that the defendant's answer was really an answer to the 
bill set forth in the indictment, but was wrongly intituled. 

(a) Reading's case, 2 East, P. C 981. (6) 2 HaU*t P. C 193. 

(c) Bevan t. Bevan, 3 T, R. 601. 

(d) Per Lord Kenyan, in Owen t. Hurd, 2 T. R. 644. Fares t. 
Diemar, 7 7. R. 661. 

(e) Evans t. JTm^, waies, 554. Moor, 897. Cro, Elix. 897. Cro. 
Jac. 558. 5 Taunt. 504. 

Assuming 
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Assuming this to be so, I am by no means of opinion 181 7* 
that this mistake is fatal. The indictment expressly avers ^~~~ 
that this was exhibited as the defendant's answer to the uanrnt 
particular bill set forth, and the Court will look with 
some degree of astuteness in order to prevent a technical 
objection, arising out of the misintituling of the answer, 
from defeating the penal effects which properly belong 
to it. As the misintituling of affidavits has been pressed 
upon us as an instance in point, it may not be amiss to 
consider the ground upon which the Court has at 
difierent times manifested an anxiety to enforce the due 
intituling of affidavits. The ground is stated by Mr. 
Justice Dampier^ then of counsel in Fores v. Diemar^ 
that in the event of an indictment for perjury, it may 
appear by the affidavit that it was filed in the particular 
cause without the aid of any extrinsic averment. Now, 
this imports that, if necessary, it may be supplied by 
extrinsic averment In the present case, without de- 
priving some allegation on the record of its due effect, 
and supposing that some material allegation did not 
receive its competent proof, how is it that any doubt 
remains ? The indictment alleges that several persons, 
and among them Francis Cavendish Aberdein^ preferred 
their bill of complaint in the Court of Exchequer against 
the defendant, which remains filed as of record in the 
said Court. Therefore, although stricdy speaking it is 
not a record, it is averred that a bill to which Francis 
Cavendish Aberdein is a party remains quasi of record in 
the Court of Exchequer. The indictment then proceeds 
to set forth, that the defendant exhibited and produced 
the answer in writing of him the said defendant, to the 
aforesaid bill of complaint Now, giving this allegation 
its true effect, I must consider the answer as adopting the 

bill 
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1817* bill of complaint in every particular the same^ as if it had 
iet forth the bill verbatim. So &r then, there is a suffix 
cient identification of the particular bill of oomplaint, to 
which the defendant's was an answer. But the in- 
dictment goes on to state^ that the answer was intituled 
the answer of the defendant to the bill of complaint of 
the several complainantsi miscalling the complainantf 
Francis Cavendish Aberdein, by the initials of «/• C. Aber^ 
dein. The objection, therefore, is reduced to- this. 
Whether the intituling of the answer in this waj was 
condosive of the existcaace of a suit corresponding with 
that title, so as to exclude the admission of all evidenoe 
to the contrary? If it were not, then there is a findinj^ 
and we must take it to be upon sufficient CTidence^ that 
die suit to which the answer was put in was not a suit 
by parties, c<»rresp<Hiding with the title of the answer. 
And if this finding could not be supported, the con« 
sequence would be^ that a defendant would have it in 
his power, by misintituling his answer, to defeat the efiecC 
of every allegation contained in it I apprehend, how- 
ever, that the finding is sufficient, that it is his answer 
to the bill in question. The only case which gives rise 
to any difficulty, is that from 11 Ves* before the Lord 
Chancellor. In that case the plaintifi^ treated the an-< 
swer as a nullity, by moving for a sequestration as for 
want of an answer, the object of the motion being to 
bind the defendant by the answer then on the file. The 
defendant, however, with another view, treated it also 
as no answer, and desired to be permitted to take it off 
the file^ and tendered another; and the Lord Chan- 
ceUor acceded to that request. There is, therefore, 
nothing in the decision which at all affects the present 
question ; but because of some obiter dida^ which fell 

from 
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from the Lord Chancellor in his judgment, to shew that 1817* 
he could not bind the defendant to his first answer, viz. _ 

The KiMQ 

that it was no answer, and that no accusation could be agauui 
framed upon it, the case is put forward as creating a 
difficulty upon the present occasion. Now, it is ob- 
servable, as it regards that case, that there was nothing, 
as far as appears by the report, but the intituling of 
the answer to guide the Court : both parties agreed in 
treating it as no answer, and upon that ground the 
motion was originated. But in this case there is other 
matter to connect the bill and answer ; and therefore, 
without interfering even with the dicta which fell from 
the high authority which decided that case, it is enough 
that it is averred upon this record, and so found by the 
jory, that this is the answer to the said bill of complaint 
of the complainants, and among them Francis Cavendish 
Aberdein. It would be pernicious in its consequence 
to allow e£Pect to be given to the defendant's own mis^ 
take; and although it might have been difficult, under 
the circumstances stated in the case cited from chancery, 
to deal otherwise with the answer, there is no such dif- 
ficulty in the present case, where, by the aid of other 
evidence, the variance in the intituling of the answer is 
cleared up, and shewn to be a mishitituling. 

Bayley J. I am entirely of the same opinion. I 
think the decision of this case will not endanger the 
letting loose of indictments from that precision and 
strictness which are generally and properly required; 
nor will it follow, from what passes on this occasion, 
that an indictment for peijury will be satisfied by any 
inconvenient generality. On the other hand, the mis- 
chief would be monstrous, if, in a case circumstanced as 

Voi. VI. Z the 
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18 17* the present appears on the face of the record, we were 
_« to hold that judgment ought to be arrested. It is 

affdnn alleged in the indictment that the defendant put in hb 
answer to the bill as therein set forth, and the bill set 
forth is a bill filed by Francis Cavendish Aberdein among 
other complainants, and the record is vouched : *' as in 
and by the said bill of complaint of the said complain- 
ants (naming them) remaining of record in the Court 
of Ebcchequer at Westminster mere fully appears/' There- 
fore the indictment expressly vouches the record as the 
medium of proof of the existence of such a bill. I can* 
not agree in the argument, that, because the answer is so 
intituled, it must be taken to be an answer to a bill filed 
by J. C. Aberdein ; for when I find it distinctly alleged 
upon the indictment that it was an answer to a bill filed 
by F. C. Aberdein^ which bill is set forth, I cannot say 
that the intituling of the answer excludes the conclusion 
of its being an answer to the particular bill set forth. 
The more natural conclusion seems to be, that the 
defect is in the intituling, and not in the identity of the 
answer. If we look to the consequences which might 
result from a different conclusion, it is obvious that in a 
multiplicity of suits in equity, in which maay connplwn- 
ants join in the same bill, the omitting or varying firom 
any one Christian name, although it might not deprive 
the defendant of the benefit of an answer, would 
exempt him from all possibility of being indicted for 
peijury in that answer; nay more, it might have the 
efiect of enabling him to object to any decree being 
made, because there was no answer. The mischief is 
more apparent in a case like the present, where the 
complainants are numerous, if the objection were to 
hdd good; for how easy would it be for a defendant 

5 to 
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to put in an answer varying in one of the names in a 1817. 
single letter only, and thereby escape all hazard of an — — 
indictment for perjury. It surely would be a most in- ngaaut 
convenient result, that the omission of a single letter, if 
overlooked, although it would not deprive the party of 
the benefit of his answer, should yet exempt, him from 
all danger in respect of that answer. In the absence of 
all decisions to that effect, doubtless we ought to pause 
before we came to a judgment likely to be followed witli 
such inconvenient consequences. The case from 1 1 Ves. 
is the only dedsion which presents any difficulty ; but 
when I turn to the report, it seems to me that the Lord 
Chancellor could not, upon the facts of that case, come 
to any other decision than that which he came to. It is 
true that something like a strong opinion was expressed 
upon the point now in question ; but it may be observed, 
on . this part of the judgment, that it was not necessary 
to the decision of the case then before the Court. That 
was an application for a sequestration, on the ground 
that the defendant had failed to put in an answer, — the 
object of it being to bind the defendant by a represent- 
ation made in the answer then put in. The plainti£^ by 
his application, disclaimed it as an answer ; and if he was 
at liberty to do this, surely it could not be competent to 
him to insist on binding the defendant to it as an answer, 
in order to take advantage of it upon another ground : 
that would have been to blow hot and cold at the same 
time, and to require the Court to come to an incon- 
sistent conclusion ; — therefore the dedsion of that case 
does not, as it seems to me, conclude the present. To 
hold in favour of the defendant on the present occasion, 
would lead to mischief; and there is not any necessity 

Z 2 for 
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181 ?• for so doing on account oF the decision quoted from 
Chancery. 
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llorxR. 



Abbott J. I am also of opinion, that there is suffi- 
cient to warrant the Court to pass judgment upon this 
indictment The indictment commences by alleging, * 
that several persons, and among them Francis Cavendish 
Aberdein^ exhibited their bill of complaint in the Court 
of Exchequer against the defendant, and it sets forth 
the bill; which bill appears to relate to a transaction 
touching the ship VigHafUe, of which Thomas Gray was 
master: so that the bill is sufficiently designated by 
names and circumstances. The indictment goes on to 
allege, that the defendant appeared in person before one 
of the Barons of the Exchequer, and then and there 
exhibited and produced his answer in writing to the 
aforesaid bill of complaint of the said complainants, 
naming them ; but in setting forth the title of the an- 
swer, it miscalls JP. C Aberdein by the name ofj*. C 
Aberdein. The indictment proceeds to charge, that the 
defendant, intending to aggrieve the said complainants, 
naming them correctly, deposed concerning the matters 
contained in the said answer ; and it appears by the terms 
of the answer, as set forth in the indictment, that it relates 
to and purports to be an answer to the matters set forth 
in the said bill. The allegation, therefore, in the in- 
dictment, that the defendant exhibited his answer as an 
answer to the particular bill set forth, b clear and dis- 
tinct; and the indictment vouches the answer as still 
remaining as of record on the files of the Court of 
Exchequer* It is objected, however, that inasmuch as 
the answer, in the intituling of it, varies from the true 
name of one of the complainants in the bill, the Court, 

4 not- 
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notwithstanding its entire agreement with the bill in all 1817. 
other respects, is bound to pronounce that it is not an 
answer to the particular bill; and, certainly, if by a^anui 
reason of this variance, the averment that it is an 
answer to the bill were like the averment of an impos- 
sible or repugnant fact, the Court could not give it 
effect. But I see no repugnancy in giving effect to this 
averment, because the answer happens to differ insetting 
out the name of one of the complainants. It is no 
more than addressing a man by a wrong name, which 
may well happen without causing any uncertainty as to 
the identity of the person intended to be addressed. 
Then, do we find by any decision in a court of law, that 
such a variance as this creates a repugnance which can- 
not be surmounted ? — there is not any such case that I 
am aware of in which any such doctrine has been held 
with reference to an indictment for perjury. The ques- 
tion has arisen upon affidavits made in this court, which 
were wrongly intituled, whether they could be received ; 
and the Court has pronounced, that if the affidavit does 
not pursue the title of the cause, and a court of equity 
has held the same doctrine with respect to an answer, 
it cannot be treated as such. And the reason assigned 
against the admission of such an answer was, because an 
indictment for perjury would not lie upon it. A better 
reason, as it appears to me, was given in the other case, 
viz. that no indictment could be framed upon it without 
the aid of an extrinsic averment, which the Court ought 
not to put upon the opposite party to make. Undoubt- 
edly it would be difficult to reconcile with our present 
decision all that is stated to have fallen from the Lord 
Chancellor in Griffihs v. Woodj unless we understand 
it in the qualified sense above stated. And it is ob- 

Z 3 scrvable. 
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1817. servable, that the Lord Chancellor remarks, that the 
„ plaintiff must either say that it is an answer and keep it^ 

The Kiifo . . 

agaiHMi or that it is not an answer ; which imports that it was nol 
so entirely a nullity, as not to be capable^ at his option» of 
being dealt with as an answer. It is certainly extremely 
convenient that the title of the answer should correspond 
with the bill, and the same as to affidavits, because then 
the presumption at once arises that they rdate to the 
particular cause. But this presumption is not always a 
necessary one, for there may be several suits or actions 
by the same plaintiff against the same defendant ; in 
which case, the affidavit or answer must be applied to 
the particular bill or action by other evidence than the 
mere intituling of it, as it would not follow from the 
correspondence of names that the subject-matter of the 
suit was the same. By parity of treason in this cas^ I 
think the Court is not precluded, by the miscalling of 
a name, from using its understanding to ascertain 
whether it be an answer to the bill in question. 

HoLROYD J. I am entirely of the same opinion ; and 
as the matter has been so fully gone into^ I shall have 
but little to add. In Griffiths y. Woodj the plaintiff pro- 
ceeded as for want of an answer, by treating it as void, 
and the Lord Chancellor allowed him so to do. The 
answer, therefore, became a nullity by the election of the 
plaintiff; and then the observation of my Lord Chan- 
cellor, that no accusation could be framed upon it» may 
very likely be correct For it might be too much, after 
the plaintiff has chosen to repudiate the answer as being 
no answer, to allow him to charge the defendant with 
the penal consequences of having put in a false answer. 
The question upon the present occasion is, Whether the 

averment 



NoU, — The indictment set forth that the complainants (thirteen in 
number) shewed in their bill of complaint, that a ship, called the 
VigOatUey sailed from PorUmouih about the 88th November 1805, with a 
complement of twenty-fonr men, on a Toyage to the Souik Sea whale 
fishery, in company with his majesty's ship of war the Lark, then bound 
to the Wett Indiet; that the Vigilante, about May 1806, captured a 
Spanith brigantine, and that Thomai Gray, the captain of the Vigilante, 
put six hands on board the brigantine» none of whom ever returned to the 
HgHanttt and took five Spanith able seamen and two boys prisoners of war 
on board the Vigilantes and that in or before jfugutt 1806, a mutiny took 
place on board the Vigilante, the Spanith prisoners having released them- 
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averment in the indictment, that the defendant exhibited 1817* 
his answer to the bill of complaint of Francis Cavendish — ^ 

^ The King 

Aberdeiny and the other complainants, was established i^ainu 

both in fact and in law. It is objected, that the fact 

could not be established by legal proof that this was an 

answer to the bill set forth. But it must be recollected 

that an answer in Chancery is not properly a record ; and 

I see no incongruity in shewing (diunde, although an 

answer in the intituling of it varies in the Christian name 

of one of the plaintiff who filed the bill, that it is really 

an answer to the particular bill. If process be taken out 

against a defendant by a wrong Christian name, and 

he appear by his right name, the plaintiff may vary from 

the process and declare against him by the name in 

which he appears, stating that he was arrested or served 

with process by the other (a) ; which shews, that though 

a writ be in a wrong name, it may be treated as a writ 

against the right person. So in the case at bar, although 

the answer be intituled as an answer to a bill filed by 

t7. C Aberdein^ nevertheless it may be shewn to be an 

answer to a bill filed by Francis Cavendish Aberdein. 

Rule discharged. 

(a) See Mtarray t. Hubbart, 1 Bot. ^ P. 645. 



S40 CASES IN EASTER TERM. 

18 1 7* Mlves and killed the chief mete, and put the captain and crew in confine* 

I ment, and then carried the Vigilante to lome Spamth or enemy's port» 

The KiHO where she was sold for the benefit of the SpatuMh prisoners, and totally lost 

against ^ ^^ defendant ; that in or about July, Augutt, or September 1807, the 

defendant, knowing the premises, caused five policies of assurance to be 



efi*ected on the VigjUante at and from the southern whale and seal fishery, 
during her stay, and fishing, to London, &c. ; that the ship, storca, and 
outfit, were valued in the policy at B40QL, and that complainants under- 
wrote the same ; that the defendant, through the medium of his brokers, 
represented to complainants, before they underwrote the policies, that the 
Vigilanie was in safety at the GdlUpagca islands in the latter end of July 
1806, but no letter was produced to them concerning her safety or situ- 
ation in July 1806, or previously; that the defendant, and the several 
persons claiming an interest, had received letters and papers relative to the 
matters aforesaid, from which they would appear to be true; and the 
defendant, long before he effected the policies, knew, or had reason to 
believe, the matters aforesaid; and complainants prayed that defendant 
might answer the particulars above stated (setting forth the interrogatory 
part of the bill of complaint.) The indictment then alleged, that defend- 
ant, on the 19th Deeember, 59 G*S., at the parish of St. Sepulchre, Z/m* 
don, came in his own proper person before Sir G* Wood, Knt., then being 
one of the barons of the G}urt of Exchequer, and^then and there, before 
the said Sir G» Wood, eahibited and produced the answer in writing of 
him, the defendant, to the afbresaid bill of complaint of the said com- 
plainants, intituled '* The answer of Robert Roper, the defendant, to the 
bill of complaint of ^. J9., &c., /• C Jberdein, and C. D; itCn com- 
plainants ;** that defendant, being then and there sworn, ftc., did, on his 
corporal oath, concerning the matters contained in the said answer before 
the said Sir G. Wood, then and there swear, that so much thereof aa eoo- 
cemed his acts he knew to be true, and so much as concerned thoae of any 
other person he believed to be true, llie indictment then went oo to 
assign perjury upon that part of the answer in which the defendant denied 
that at or before the time when he efiected the said policies he knew, or 
was informed, or had any reason to believe the several matters in the bill 
of complaint mentioned, or that the VigjUante was not in safety the latter 
end of July 1806, &c. 
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Wilson and Others against Wool fb yes. j"*?^,, 

C COVENANT. The plainti£& declare, that heretofore Id covenant, 
^ , the plaintifis 

and in the lifetime of John Vidlev^ by indenture be- declare, that 
tween the said Vidler and the said Thomas Wilson the 2>'', bj m^m- 
elder, Thomas Wilson the younger, and John Masters^ ^^i^^^ 
(plaintifis) of the one part, and the said defendant of the ^ ^« i"^*" 
otherpart, — thecounterpartof which said indenture, sealed wunterpart. 

Pica, non ett 

with the seal of the defendant, the plaintiffs now bring faetunu 

• <«* I* 1 1 After proof 

here into Court, — the said Vidler and plaindfls did, and oftheexecaUon 
every of them did demise to the defendant a certain p«rt bj defend 
messuage or tenement, &c. ; and the plaintifis assign for p^^^ ^^ iiim 
breach the nonpayment of rent Plea, that the sup- JeSSngwt! 

to shew that 
only two of the four lessors eiecuted it ; and defendant having so donc» and thereupon a 
nonsuit having been directed : Held, that the nonsuit was well. 

posicd 
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1817* ' posed indenture in the declaration mentioned is not his 
""""""^ deed. 

WlLSOM 

againsi At the trial before Lord EUeriboraugh C« J. the plaintiffs 

WOOLFETIS. 

produced the counterpart, executed by the defendant. 
The defendant put in the original lease^ by which it ap- 
peared, that only Vidler and Masters were executing 
parties to the lease; and thereupon it was objected, that 
there was a fatal variance between the proof and declar- 
tion. And upon this objection his Lordship directed a 
nonsuit. 

A rule nisi was obtained to set aside thb nonsuit, on 
two grounds ; first, that it was immaterial upon the pre- 
sent issue whether all the lessors executed the lease: 
for the defendant was estopped by the counterpart. Se- 
condly, that it was not competent to the defendant, upon 
non est factum^ to give the lease in evidence for himself 
the counterpart being the only evidence to shew that it 
was hb deed. 

Best SeijU and Comyn shewed cause (a), and denied 
that the counterpart was the only evidence; on the con- 
trary, they argued, that the lease and counterpart toge- 
ther foirmed but one deed, which the declaration having 
allied to be a deed of demise by four parties to the 
deed, the proof ought to correspond with that allegation. 
And upon non est factum^ -^ or, in other words, an issue 
whether the indenture described in the declaration is his 
deed or not, — how can it be incompetent to the defendant 
to shew, by production of the instrument, that it is not 
the indenture described in the declaration ? The doc- 
trine of estoppel does not apply, because the counter^- 

(a) SitUJigs at Seijeanlt* Inn before Hilary term. 

part 
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part is not the entire deed. The pkintiffii have not dealt 1817. 
with it as such : they declare^ '^ that by a certain inden- — — — 

J ^ ^ Wilson 

tore, the counterpart of which indenturethe piaindffi bring agaiiut 
into Court, and the plea in substance is, that the said in* 
denture (not the counterpart) is not the deed of the De- 
fiendant." Now, all the parts of an indenture (as here 
the lease and counterpart) make but one deed. ^ If 
the indenture be bipartite, or tripartite, or quadripartite^ 
all the parts of the indenture are but one deed in 
law (a); " and again, *^ both parts make but one deed 
in law." (i) 

Marryat and CkiUy^ contrdj argued, that under the 
plea of non est factwn^ the question whether the four 
lessors demised was not in issue: if the defendant had 
intended to put that in issue, he should have pleaded 
specially (c) ; for otherwise the plaintifis will be taken 
by surprise ; it being an established rule of pleading in 
covenant, that upon non est factum the only issue is, 
whether it be the deed of the defendant, {d) But sup* 
posing the question were upon the execution by the par- 
ties demising, the defendant is estopped from averring the 
contrary by the recital in the coonterpart, which the 
defendant has executed, that they all demised. For it 
is a rule established by many authorities (e), that a 
party is estopped from averring against a &ct recited in 
his own deed. Besides, if this were otherwise, it is no* 
where alleged in this declaration, that the indenture was 
sealed with the seals of the four lessors : the plaintii& 
only declare, that the four demised. 

(a) Liu, sect. 370. (6) Co. Lit, 230 b, 

{c) Cooker v. Childt 2 Lev, 74. 

(rf) Friend v. Eastbrook. 2 BU Sep. 1152. 

(e) Shdlcy v. Wrighit WilU, 9. BurUigh v. Slibbs, 5 T. R, 465, 

Lord 



A 
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18 17* Lord Ellenborouoh C.J. The all^ation is, that 

rr the four demised by indenture, which imports, that 

ogpinst they demised by an operative indenture; and this im- 
plies both a sealing and delivery by the four. The 
word ** indenture " is namen coUectivum, a term com- 
prehending all the parts which constitute the entire 
deed. According to the passage cited from Littletonj 
all the parts form but one deed ; it is not strictly an 
indenture if you omit any of the parts. Now, in the 
case at bar, if nothing appeared to the contrary, we 
might presume from the counterpart, that the de- 
mising part of the indenture was duly executed by 
all the parties named ; but the lease having been pro- 
duced, and the plaintiffs having alleged, that by the 
indenture the four demised, this must, I think, be 
received in its technical sense, whether the indenture 
consist of two or more parts. The question, however, 
is of some nicety, and the Court is desirous that its 
judgments should be unanimous ; for which purpose, it 
may be as well that the case should undergo some fur- 
ther consideration : although, I confess, my ovu mind has 
remained unchanged from the position in which it stood 
at the time of the nonsuit 

And now, on this day, being the first day of term, 
Lord Ellenborouoh C. J. said, that the case had stood 
over on account of some doubts entertained by Bay-' 
ley J. ; that his Lordship had expressed his opinion at 
the conclusion of the argument, in which Abbott and 
HolrqydJustices agreed ; that itwas unnecessary to repeat 
that opinion, and that Bayley J. now acquiesced, and, 
consequently, the rule for a new trial must be dis- 
charged. 
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GrOOME against DeBENHAM. Smurday, 

^ June 1th. 

DEBT. The plaintiff declares, that by indenture, Cownmnt by 

between himself of the first part, Ltuy his wife of citing that dif- 

the second part, and the defendant of the third, — recit- ^iaen between 

ing that differences had arisen between the plaintiff and j^j, ° (f^ „^ 

his wife, and that they had mutually agreed to live apart ^^^^^^ 

during the remainder of their lives; and that it had *w^"i!jji 

been agreed, that the plaintiff should be paid the annual ^ P^> during 

the 8epention» 

sum of 30/. out of the personal estate or yearly income the annual lum 

. . ^ " of 3W. out of 

of his wife, for and towards his maintenance, for so long the personal 

during their joint lives as the plaintiff should live apart ^ife ; and de- 

from his wife, payable quarterly, — the defendant, for the i^of thewife» 

considerations therein mentioned, on behalf of the wife, JJ^fi^^y ^2' 

and with her privity and consent, testified by her being *^*°« • ^y» 

party thereto, covenanted with the plaintiff that he would p*y the same 

\ out of the per. 

(in manner above stated) pay out of the personal estate sonai estate of 

1 I 1 • •/«» the wife: Held, 

or yearly income of the said Lucyj SOL And the plamtin that it waa suf- 
avers that he has lived apart, &c. and assigns for breach, \^ the declare 
nonpayment of a year and a quarter's arrears. And urontain^ m 
after several pleas, and replications, and issue thereon, ^^^J^^J^* 
it was found for the plaintiff at the last sittings, ^^^ 

before Lord EUeriborough C. J. personal estate, 

^ and the Court 

refused to ar- 
rest the judg- 

Aud now it was moved by E. LaiDes in arrest of judg* ment. 
ment, that tlie declaration ought to have all^;ed that the 
wife had a personal estate, out of which the annuity was 
to be paid ; for she could not of her own right have any 
unless the same were secured to her in trust. And he 

cited 
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1817* cited Chaie v. Ijaoering{a\ where the plaintiff having 
r declared on a promise to pay out of the freight of a ship, 

againtt judgment was arrested, because it was not averred that 

DsRKIfHAIf. 

there was any freight due for the ship, out of which the 
monies were to be paid. 

Lord Ellenborough C. J. The whole deed is 
founded on the basis of there being a personal estate of 
the wife capable of answering the covenant* The deed 
recites, ^^ that it had been agreed that the plaintiff should 
be paid SOL out of the personal estate of his wife;^ it is 
assumed, therefore^ that there did exist such an estate. 

Bayley J. In the case cited from Styles^ it was un- 
certain at the time when the deed was executed, whether 
there would be freight or not. Here, the deed assumes 
that there was personal estate. 

Abbott C. J. In the case from Styles, there was 
nothing to shew that any freight was then due ; here it 
is sufficiently shewn, that at the time of executing the 
deed there was a subsisting income of the wife. If such 
income subsisted fit the time, and has ceased since, this 
was matter of defence. In the one case, the promise 
was to pay out of something to become due ; in the 
other, it is to pay out of something then subsisting. 

Rule refused. 

(a) Sit^t, S20. 
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Grant against Bryant. 

Saturdity, 

f2.RANT sued Bryant to judgment in the Common ^ 

Pleas, and, upon a writ of error into this court) Stay of pro- 
judgment was affirmed. Bryant afterwards obtained a judgment r^ 
rule nisi to stay proceedings, on payment of the sum bJj'nlJ^J^^ie 
recovered into court, on the around that the Plaintiff "®«*«y ""V* ._ 

' ® court, pUintiflT 

had been outlawed in an action in the Common Pleas, banng been 

outlawed in 
Scott V. Grant. another action. 



Lawes now shewed cause ; and referred to Van-- 
brynen v. Wilson (a), where, upon a summary application 
to stay judgment and execution, on the ground that the 
plaintifis had, since the verdict, become alien enemies, 
the Court refused a rule. Yet, it seems that public 
policy would have required, as well in that case as in the 
present, that the payment of th^ money to the parties 
should be restrained. But tlie Court will not interpose 
in the manner prayed, merely on account of a temporary 
disability in the party. 

Barrow^ contra^ argued that here, by the outlawry, the 
<Town had a vested interest, which differed this case 
from the case cited. 

Lord Ellenborough C. J. Here the question 
stands on the single fact. Whether there exists a record 
of outlawry. The question, whether or not alien 
enemy, involves or may involve a vast number of con- 
siderations. If the defendant were to pay this money 

to 




it- 
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1817* to the plaintiff) he might be paying that which the 
crown would be entitled to have paid over again. 



Geaht 

eigatnti 
Bhtamt. 



HoLROYD J. Suppose the defendant paid the money 
after he knew of the outlawry, would he not be liable to 
the crown ? The outlawry shews that the money does 
not belong to the plaintiff, but to the crown. 

Rule absolute, on bringing debt and costs into 
court within a week, and on paymait of the 
costs of the writ of error. 



5rwi<%, Offley and Others against Dickins. (a) 

June nth, ^^ ^ -' ^ 

Time enlarged T ITTLEDALE on a former day obtained a rule nisi 

for bail to lur- m.j 

render their to enlarge the time for bail, to surrender the de- 

bkl become a fendant until the 26th of Jtdy next, upon an affidavit, 
the purpuse^f Stating that a commission of bankruptcy, dated the 17th 
St^m**"^* ^^ ^^ '^^ ^^ issued against the defendant, under 

which he was declared a bankrupt; and the days ap- 
pointed for his surrender to the commissioners were the 
23d and 24th otjune instant, and 12th of Jidy next, at 
the George Inn^ Liverpool ; that his bail were about 
to surrender him in their own discharge, in consequence 
of proceedings by latitat having been commenced against 
them, returnable on the llth oi June instant; and that it 
would be attended with great expence to the estate of 
the defendant, as well as inconvenience to him, in making 
out his accounts and a statement of his afiairs, for the 
purpose of being enabled to pass his examination under 

(a) From the 9th to thia day, the Court waa ezduiively occupied in the 
trial of James WaUon for high treason; for which, lee ffoweWs SlaU 
Trials, ToL xixii. 

bis 
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bis commission, if he were to be so surrendered to the 1817* 
King's Bench, and conveyed thence to Liverpool to be Offlkt 
examined under his commission. niain$t 

DiCKIMf. 

Parke, who now shewed cause, admitted that, both in 
this court and the Common Pleas (a), similar applications 
had been granted ; but those, he said, were prior to the 
Stat. 49 G. 3« c» 121. $• IS., which authorizes the com- 
missioners to send for the bankrupt in custody in ex- 
ecution by warrant. Also, since that statute, a similar 
decision to the two above quoted has taken place in the 
Court of Exchequer, (b) But that case seems not to have 
been well considered ; for of what use is the statute, if 
upon all occasions the bankrupt is to be at large by leave 
of the Court ? And here the affidavit is defective, in not 
stating that the bankrupt has surrendered to the com- 
mission. But 

* Per Curiam. The inconvenience of conveying the 
party down toties quoties, to such a distance, for the 
purpose of examination, would be enormous ; and the 
statute was not intended to take away all discretion from 
the Court in this particular. 

Rule absolute, upon payment of the costs of tlie 
application, and also of the proceedings against 
the bail. 

(a) Maude t. Jowett, S Easi, 145. Giendinmg t. Xobimcn, 5 Taunt. 590. 
(6) Crump y. Ta^, I Price, 74. 



Vol, VI. A a 
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Wednesday, The KiNG agaitist The Inhabitants of 

June iStb. _-_ 

WORMINGHALL. 

A hiring on ON appeal, the quarter sessions quashed an order for 
ber 1S07, to the removal of James Price, and Ann his wife and 

11th Octoffer two children, from the parish of Worminghall, in the 

wilrJ^ifntir^ county of Bucks, to the parish of Iffley, in the county of 

?e?dno^*to** Ojj/wt/ ; subject to the opinion of this Court on the 

confer a wttle- following case : — 

ment, although ° 

the year 1808 The paupcr was hired, in 1807, at Thame second fair, 

was leap-year. 

which is always held on the Tuesday next after old 
Michaelmas-day, and in this year happened on the 13th 
October, to serve Mr. Wright oi WorminghaU\\\\ the 11th 
October following, at the wages of eight guineas and 
Bs, Sd. He served Mr. Wright in Worminghall till the 
said 1 1th October 1808, on which day he received his full 
wages, and quitted the service. The year 1808 was 
leap-year. 

The question for the opinion of the Court is, Whether 
this was a sufficient hiring for a year, so as, with the 
said service, to confer a settlement in Worminghall. 

W. E. Taunton, in support of the order of sessions, 
argued, that a year, as it regards the acquiring of a 
settlement, was composed of a period consisting of 365 
days ; for which period, in consequence of its being leap- 
year, the pauper had been hired, and liad served, and 
thereby gained a settlement in Wormitighall ; and he re- 
ferred to Rex v. Ulva^stone. {a) 

(a) 7 T. R, 5G4. 

Lord 
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Lord Ellenborough C. J. In those years which 1817. 
consist of 366 days, a hiring and service for a year must 

be for that same number of days ; in like manner as against 

. "^ The Inhabit- 
when the year has 365 days, it must have continuance suu of 

1 . ^, , WoaHlNGUALL. 

during that number. 



Bayley J. One day was wanting to complete the 
year; for in leap-year, the statute (a) enacts that the 
year shall consist of 366 days. 

HoLROYD J. The statute for regulating the bissextile 
year ordains, that in leap-year the intercalary day with 
the day preceding it shall be accounted as one day. (b) 

Nolan and West were to have argued against the order 
of sessions. 

Order of sessions quashed. 

(a) 24 G, 2. c. 23. (b) 21 H, 5, 



The King against The Inhabitants of Foulness, ffednetday, 

June 1 8th. 

ON appeal, the quarter sessions quashed an order for An apprentice 
to a barge- 

the removal of Daniel Wade, Marianne his wife, master, who 
and their two children, from the parish of Foulness to five nights in 
the parish of LiUle Wighorough, both in the county of J>Ji2^uring 

his service, 
went with his master on a voyage to London, where the master absconded, and never re- 
turned during the period of the indentures ; but the apprentice returned in the barge to the 
master's parish, and remained on board two days, when, in consequence of illness, he was, 
by direction of his master's wife, conveyed to the poorfaouse, she being unable to accom- 
modate him in her own house, but was maintained entirely at her expense, in expectation of 
her husband's return, during three weeks, while he continued there : Held, that the appren- 
tice acquired a settlement by such residence in the master's pariah. 

A a 3 Essex J 




FouurKss. 
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. 1 8 1 ?• EsseXf subject to the opinion of this Court on the fol- 
„ lowinff case : — 

The King ^ 

againit The Dauper, Daniel Wade* on the 1st of October 1806, 

The InbabiU \ ' . 

ante of waS| by maenture> bound apprentice as a manner for 
three years to James Potter of Foulness, who was master 
of a barge, of which he and Wm. Potter were joint 
owners, and which was navigated hy James Potter. The 
pauper, and another apprentice, bound also to James 
Potter, served on board the barge, and made several 
voyages to London and back to Foulness between the 
1st of Octoba- 1806 and the following Christmas. Pre- 
viously to the last voyage, the pauper had slept thirty^ 
five nights in Foulness. The master, James Potter, 
whilst in London on the last voyage, suddenly quitted 
the vessel, and was never seen by the pauper afterwards, 
nor did he come back to Fondness, nor was be heard of 
by his wife at any time during the remainder of the 
three years for which the pauper was bound. The 
pauper returned with his fellow-apprentice in the vessel 
to Foulness J and arrived about the 24th of December 1806. 
After his arrival he continued on board two days, when, 
in consequence of severe illness, he made application to 
Mrs. Potter, his master's wife, and was by her direction 
conveyed to the poor-house, because she was unable to 
afford him any accommodation in her own house. But 
she maintained him entirely at her own expense, in ex- 
pectation of her husband's return during the three weeks 
he was continued in the poor-house, and only ceased to 
do so, on account of her own distressed situation, having 
nothing for him to do. He was afterwards supported 
by the parish. After the barge arrived at Foulness, 

Potter, the joint owner, as soon as he heaM that James 

« 

Potter had quitted the vessel, took the direction of Jthe 

vessel. 
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vessel, which remained more than a month at Foulness. 
The other apprentice bound to James PoUei* continued 
to serve on board the barge ; and the pauper would have 
done the same had he not been incapacitated by illness. 
The Court were of opinion that the pauper, after his 
return to Foulness^ and whilst he was maintained by his 
master's wife, inhabited there under the indenture. 



1817. 



The KiHO 

againH 

The InbabiU 

ants of 

FOULKXSS. 



Walford^ in support of the order of sessions, contended 
that the residence in the poor-house was, under the 
circumstances, a residence under the indenture: the 
contract still continued, and might have been enforced 
by the master. It is true, the continuance of the ap- 
prenticeship is notof itself sufficient; the residence, also, 
must be referable to it, which a residence merely on 
account of illness is not. {a) But if the apprentice be 
sent there by order of his master or mistress, and be in 
the neighbourhood, so as to perform any service which 
he may be able and required to do, and be maintained 
at the master's or mistress's expence, these circum- 
stances will doubtless impart to the residence a relation 
to the contract, so as to confer a settlement ; and this 
although the residence be in another parish from that of 
the master, {b) In the present case, had the pauper 
continued on board the barge, or in his master's house^ 
incapable from sickness, no question could have been 
made. 



Knoxj contra^ insisted that the indentures were virtually 
discharged. A formal discharge before a magistrate, or 
cancellation of the indentures, is not necessary : a dis- 



(a) Rex y. Bamby in the Marth, 7 JSai/, 381. 
(6) HetY, SiruiJbrd'Upon'Jvonj II East, 176* 
1^. C. 706. 

And 



Rex V. Charies, Bun\ 



charge 



SB4f 



CASES IN TRINITY TERM 



1817. 

The Kino 

against 

The Inhabit- 

ants of 

FOULNXSS. 



charge may be implied from circumstances. Therefore 
it has been laid (}own, that ^^ where the facts stated are 
such, that upon an action of covenant brought by the 
master against the apprentice, the pauper could plead 
the matter in bar, it seems to be settled, that the in- 
dentures should be considered as cancelled." (a) And 
surely the absconding of the master, in the present 
instance, would have been a good bar to any action 
against the apprentice by his master, founded on the in- 
dentures. 



Lord Ellenborough C. J. I consider that tlie re- 
sidence of the apprentice in the poor-house, was virtually 
a residence in the master's house, under a continuance of 
the contract. The wife maintains him there out of her 

pittance, until it fails, in expectation of her husband's 

>■ 

return, and for the purpose of continuing the service 
until his return. 

Bayley J. In Rex v. Harberton^ both parties con- 
sented to the dissolution of the contract If the ap- 
prentice had sued the master, surely he could not have 
pleaded his own absence in bar to the action. In Rex 
v. Barnby in the Marsh, the apprentice was residing at 
a distance from the master, and with his own friends : 
here he was maintained at the master's expence. Why 
was he so maintained, except by reason that the master 
was under a legal obligation as master to maintain him 
in sickness ? If the character of apprentice had ceased, 
the wife might have abandoned him, and sent him to his 
own parish. 

Per Curiam, 

Order confirmed. 



(«) net V. Ilarbcrton, 1 T, i?. 1^0 ;w Lord Mansfield, 
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The King against The Inhabitants of Canford wedt^sday. 

Magna. 



UPON appeal, the quarter sessions for the county J*. P. went 
. . about thirty- 

of Dorset quashed an order of two justices for the seven years ago 
removal of i2. Poulden the younger, bis wife and children, house of T. w. 
from the parish of Canford Magna to the parish of c. Af? amiin^ 
Corfe Mullen, subject to the opinion of this Court upon ^^^^^x^^ 
the following case : — ^* ^\^ daugh- 

^ ter, who was 

The pauper was born in Corfe Mullen in 1 786, and ^^^»"« "^'^^^ *'«' 

^ ^ ^ father. The 

lived with his father till 1803, when he entered into the house was held 

. . by the father 

Dorset niiliiia, as substitute for a person not belonging under a lease 
to or drawn for either the parish of Corfe Mullen or minable on 
that of Canford Magna. He served in the militia eleven y,*^ ;r/dSi 
years and a half, and married about nine years ago. J^yLm;*'™ 
He has done no act to gain a settlement. Richard jntestatc, leav- 

" mg a widowy a 

Poulden, the father of the pauper, gained a settlement »on. ^^^ *>»• 

^ said daughter. 

in Canford Magna, forty years ago, by hiring and I'**© widow and 

daugh tcr» with 

service. He went, about thirty-nine years ago, to live r, f„ her has- 

band were 

in the house of John White, in Cotfe Mullen ,- and in the living in the 
course of a year from that time married White's daughter, x!^^X death 
Ann, who was living with her father. The house was cominued'^CTe 
held by White, under a lease from Sir James Hannam, ^^^ her death, 

'' about SIX, yean 

for ninety-nine years, determinable on three lives, one ago* *nd the 

daughter and 

of which is still subsisting. Its yearly value is about R. P. to the 
forty shillings. White died about thirty-six years ago but it did not 
intestate, leaving a widow, and Thomas and Ann, his tera^of admi- 
only children, surviving. It did not appear that letters ^kenoutr^^ 
of administration of Whites estate had been taken out. ?®*^' ?J' , 

R. P. did not, 

The widow, and Pouldm the elder, and his wife, were ^y ■"c^ "^: 

dence, acquire 
A a 4 all a settlement in 

CM. 
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The KiKo 

against 

The Inhabit. 

ants of 

Camford 

Magna. 



all living in Whites house at the time of his death, and 
continued to live there afterwards : the widow until her 
decease, about six years ago; and Potdden the elder 
and his wife to the present time,— r they being, after her 
decease, in the sole occupation. The house is one un- 
divided tenement : no rent was ever paid by any one, 
or demanded, except the lord% or quit-rent, which has 
been paid by Poidden the elder to the present steward 
ever since he has been steward. Thomas^ the brother- 
in-law of Potdden the elder, lived close by the said house. 
About fourteen or fifteen years ago, whilst Potdden 
the elder resided in Corfe Mtdlen, he received relief 
from Can/brd Magna. The pauper's wife also, while 
her husband was in the militia, received relief at Exeter 
from Canford Magna for several weeks. In Atigtisi 
1814, the gross sum of 6/. 10;., being sufficient for the 
weekly allowance of the pauper's family until May 1815, 
was remitted by the overseers of Canford Magna to 
Exeter^ for the use of the pauper's family, he being then 
in the militia; and a part of that sum was paid weekly 
to the pauper's family at Exeter until May 1815. The 
pauper was discharged from the militia in February 
1815. 



Caslerd and Bankes, in support of the order of ses- 
sions, relied on the circumstance of the relief afforded by 
Canford Magna to the pauper's father at Corfe Mtdlen, 
and to the pauper's family atExeter^ as evidence of a set- 
tlement in the relieving parish (a) ; and they argued that 
the pauper having become emancipated in 1809, when he 
enlisted into the militia, — however the question might 



(a) Hex ?. Wakefidd^ 5 EaU, 335. 



stand 
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stand as to the settlement supposed to be acquired by 
Potdden^ the father, by residing on Whitens tenement after 
the decease of the widow, — as that event happened after 
1803, this question could not affect the pauper's settle- 
ment, (a) But if it could, it might easily be shewn that 
such residence did not confer a settlement, because it was 
not referable to any interest in the house legally vested in 
the father in right of his wife ; for as White died intes- 
tate, and there was no administration, consequently 
there was no representative of fFA//^; and the possession 
of Potdden the father was no more than that of tenant at 
will {b\ although his wife was one of those entitled to 
administration. During the widow's continuance, there 
was not a sole and exclusive possession on his part, and 
since her decease it has not been of sufficient length to 
confer a right (c) ; and if it had been, could not, for the 
reason above stated, affect the pauper's settlement 



1817. 

The Kino 

The InbabiU 
mts of 

CAKTOftD 

Maova. 



P. Williams and Glynrij contra^ argued, that relief is 
only prima facie evidence of a settlement, and that the 
allowance to the pauper's wife at Exeter^ while he was 
serving in the militia, raised no presumption of that sort, 
because the militia laws provided for the reimbursement 
of such allowance out of the county-rate. So that, as 
they were indemnified, it was a matter of indifference to 
the relieving parish. And as to the relief afforded to 
the pauper's father, it being only on one occasion, this 
might well be placed on the same footing as relief given to 
casual poor. Upon the other point, they said, that there 
seemed to be no good reason for limiting the scope of 

(a) Rex y. JFalpole, Burr, S. C. 638. Rex ?. Slanunx, 5 T, JR. 670. 
{h) Rex ▼. Widworlhy, Burr, S. C, 109. 
(c) Rex T. CM Jshtvn, Burr. S, C 444. 

former 



858 



CASES IN TRINITY TERM 



1817. 

The Kino 
against 
The Inhabit- 
ants of 
Canforo 
Maqixa. 



former decisions^ touching the acquiring a settlement by 
residing on a man's own property, to cases of sole and 
exclusive' possession, provided that all the parties in 
possession were entitled in the same degree; or that 
those who were so and did not reside might be supposed 
to have abandoned their rights to the others who did : 
and on this principle, rather than that of sole possession. 
Rex V. Cold Ashton seems to have been decided ; which, 
in circumstances, very closely resembles the present 
case. 



Lord Ellenborough C. J. The presumption raised 
in Rex v. Cold Ashton was, that the pauper and his wife 
had agreed with the other children for their shares* 
No such presumption has been drawn here ; nor do I 
think the case admits of it. There is not any circum- 
stance from which to infer an abandonment by any of 
the parties to the other of their rights. According to 
the facts, there was neither exclusive right nor ex- 
clusive possession* Had there been a sole occupation, 
I am not prepared to say that it would have been 
enough in the present case, although it may be so in 
the case of a sole next of kin. (a) 

Bayley J. I am entirely of the same opinion* At 
the death of White he left a widow, a son, and daughter. 
No one of these could say that the property was his or 
hers at that time. In order to make it the property of 
one or the other, it was necessary to obtain letters of 
administration. It belonged to the ordinary, according 
to his discretion, to grant administration to all, or two, 

(a) See Bex v. Horsfey, 8 Fn$t, 405. 



or 
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of one of them. That discretion, however, was never 
exercised. If the case admitted of a different con- 
clusion, it was for the court of quarter sessions to draw 
it; but I see no reason for coming to any conclusion 
different from that which they have drawn* 



1817. 

The Kino 
against 
The Inhabit- 
ants of 
Camfobo 
Magna. 



Abbott J. The pauper was emancipated about 
fourteen years ago; therefore his settlement, he not 
having acquired one for himself, must be the settlement 
of his father at that time. The question is, whether 
his father had then acquired a settlement by residing on 
a tenement in Corfe Mullaij which had belonged to his 
wife's father. In order to determine in favour of such a 
settlement, it must be presumed either that adminis- 
tration was granted to him, or to his wife, or to the 
widow, some or all of them. But are we at liberty to 
make any such presumption? — that is a presumption 
<tf fact, and not of law. The court of quarter sessions 
are judges both of the fact and law ; and, if the pre- 
sumption were warranted, might and ought to have 
drawn it; but they have not drawn it, and, in my 
opinion, they have done right in this. For the acts and 
conduct of the parties concerned must be taken alto- 
gether, before any presumption is raised upon them : and 
we find from these, so far from a presumption arising that 
the father was settled in Corfc Mullen^ that about four- 
teen or fifteen years ago, the period of his son's emanci- 
pation, he received relief from Catiford Magna ^ being then 
resident in Corfe Mullen. The sessions, therefore, could 
not do otherwise than conclude that at that time the 
pauper's father had not acquired a settlement in Corfe 
Mullen* 



HOLROYD 
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1817. 

The Kino 
against 
The Inhabit- 
ants of 
Canfoeo 
Magna. 



HoLROYD J. r am of the same opinion. Rex r. 
Cold Ashton was determined on principles which do not 
affect the present case. One of the questions there was, 
whether Danid Harrison^ the fether, had acquired a 
settlement in his own right in Cold Ashton i — and it was 
decided that he had. The view which Denison J. took of 
the case was this : ** The father, Daniel Harrison^ was 
in possession of an estate of hb own for above twenty 
years ; and he was not removable from it on account of 
his property in it, which rendered him irremovable. It 
is not material how he came into possession ; for twenty 
years' possession will alone give him a settlement. 
Twenty years' possession is sufficient either to deiend, 
or even to make, a title in ejectment." The ground, 
therefor^ of that decision was, that by a twenty years' 
possession as his own, a man acquires such a positive 
right as renders him irremovable from it. That prin- 
ciple cannot be applied here, because there has not 
been any such possession. It was also observed by 
Wilmot J. in that case, ^* that a twenty years' enjoyment 
and continuance, even upon a possession by wrong, 
gives a legal title upon an ejectment, even against the 
rightful owner ; and afler such a length of possession, 
one would be inclined to presume as much as is pos- 
sible." The facts here stated are not sufficient to raise 
any presumption, supposing that it were competent to 
this Court to draw any. 

Order confirmed. 
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The King against The Inhabitants of the if^ednetday, 

-.- June 18tb. 

Hundred of Oswestry. 



A PRESENTMENT at the quarter sessions airainst ^ hundred 
° may be chai^ged 

the inhabitants of the hundred of Osnoestry^ in the by prescription 
county of Salopy for not repairing Uanyblodwell bridge paration of a 
in the said county, was removed, and tried before thifTaithough 
Park J. at the last Herefordshire assizes. The present- b/a'Suute**^ 
ment stated that there was and still is a certain bridge f^^ **"• ®^ 

o legal memory, 

called Uanyblodwell bridire, over a certain river, &c. in on«o{«he 

*^ *=' townships par- 

the parish of Uanyllodwellj in the county otSalop, in the ce^ of the 

hundred was 

king's highway there, &c. ; and that the said bridge was then annexed 

ruinous, &c. ; and that the inhabitants of the hundred 

of Osvoesf/y have, from time whereof the memory of man 

is not to the contrary, repaired and amended, and have 

been used to repair and amend the said bridge, and still 

ought to repair, &c. Plea, not guilty. And it was 

found against the defendants, subject to the opinion of 

the Court on the following case : -— 

UanyModwett bridge is situate in the parish of tlie 
same name and hundred of Oswestry^ in the county of 
Salopi and crosses the river Tanah^ being, as described 
in the presentment, the king's common highway leading 
from the town of Osvoestryj in the county otSalopf to the 
village of Liansaintfraid, in the county of Montgomery. 
The hundred of Oswestry^ at the present day, consists of 
sixty-one townships, of which Abertanah is one. Before 
the time of legal memory, there was a hundred of 
Os^westryf the local limits of which have always been the 
same with the exception of the township of Abertanah. 

That 
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1817. 

The KiKQ 

against 

The Inhabit- 

ante of 
Oswxsrar* 



That township was not part of the hundred until the 
statute 34 & 35 H. 8. c. 26., when it was annexed thereto 
by virtue of the provision of that statute. Previously to 
the passing of the stat. 27 H. 8. c. 26., the hundred of 
Oswestn/f with the exception of the township of Aberta" 
nahj formed part of the inarches of Walesj and was, by 
the eleventh section of that stat, added to the county of 
Salop ; and previously to the passing of the 34 & 35 H. 8. 
c. 26., the township of Abertanah formed part of the 
county of Merioneth ; but was, by the eighty-seventh 
section of that act, annexed to and made parcel of the 
county of Salop. One end of Uanyblodwell bridge 
stands in the township of Uanyblodwell, and the other 
in the township of Abertanah ; both being townships in 
the above-mentioned parish of LlanyblodxDell. The hun- 
dred of Osmestrtfj constituted as it is at present (except 
the town and liberties of the town), is no franchise, 
but pays county-rates for bridges in the county, and for 
other purposes, the same as the other hundreds in the 
county. By several ordei^s of the court of quarter ses- 
sions for the county o( Salopf of the 8th April 1684, 9th 
January 1699, 3d May 1707, 15th January 1744, 9th 
January 1770, 3d July 1784, 14th July 1795, 13th July 
1807, 4th October 1808, the hundred of Osfxestry was 
ordered to repair the said bridge of Uanyblodwell ; and 
it appears by such orders, that the said bridge has been, 
in pursuance thereof, from time to time accordingly 
repaired by the said hundred. At the time of the pre- 
scntment, and from thence to the present period, the 
bridge of Uanyblodwell^ with 300 feet of the road at 
each end, has been out of repair as stated in the pre- 
sentment. The question for the opinion of the Court 
.is, whether the present hundred of Oswestry is liable. 

If 
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If the Court should be of opinion that it is, the verdict 
to stand ; if otherwise, a verdict to be entered for the 
defendants. 

Corbettf for the crown, argued, that the present hun- 
dred was liable, and that the inhabitants were properly 
charged with a prescriptive liability. The hundred, it 
appears, existed before the time of legal memory ; and 
in various instances, pervading a period of 133 years, 
has been charged by orders of sessions with the re- 
pair, and has in obedience thereto repaired. And as 
there is not any pretence for suggesting that any indivi- 
dual within the hundred is liable rcUione tenura^ it fol- 
lows that what has been done is attributable only to a 
prescriptive liability on the hundred. There seems to 
be no reason why an ancient hundred, like this, s}iould 
not be charged by prescription as well as a county. 



1817. 

The KiKa 

affiinU 

The Inhabit- 

anUof 

OSWUTAT. 



W. E, Taunton^ contra^ argued, that in order to charge 
a hundred with the reparation of a bridge, the charge 
should be laid specially, and not as here generally, by 
prescription ; and the reason is, because a hundred is 
a limited district, and therefore not liable in the first 
instance to such a burden. And the objection to this 
being done is the stronger in the case at bar, because 
one of the townships of this hundred, viz. the township 
of Abertanahy has become a part of the hundred, and, 
therefore, the unity of the hundred has been broken, 
within the time of legal memory ; so that it is not pos- 
sible that prescription should apply to the inhabitants 
of the hundred as now constituted. Admitting, there- 
forcy that from the numerous instances of repair stated 
in the case the hundred is chargeable^ still the objection 

holds 
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holds that it is not chargeable in the present form. And 
it would be a hardship on the township of Abetianahj 
which contributes to the county-rates, to hold it ako 
liable to this particular repair, merely because it was 
annexed at a late period to a hundred which might pos- 
sibly be liable. 



Lord Ellenborough C. J. If there be any hard- 
ship, it is one that results from the express- provisions 
of the statute ; which not only contains words of annex- 
ation, by which (a) the town of Abertanah is made 
part and parcel of the hundred of Os^estry^ but directs 
also that the inhabitants thereof shall do every thing 
with the inhabitants of the hundred, as the same in- 
habitants do or be bound to do. With respect to the 
other objection, I would ask whether the allegation does 
not substantially amount to this : that the hundred of 
Ostvesin/f constituted as it anciently was, from time 
beyond the period of legal memory, had been used and 
ought to repair, and that since the time of Henty the 
Eighth, constituted as it now is, it has been used and 
ought to repair. 

Bayley J. Supposing it had been alleged, that the 
hundred of Os'westry had existed from time immemorial, 
and that it consisted at different periods of different 
districts, and that from time immemorial the hundred had 
been used and ought to repair: would not such a 
presentment have been good ? Now, the presentment in 
question does, as it seems to me, amount to the same 
thing; and this mode of considering it, shews that there 

(a) 34 & 35 H. 8. c. 26. #. 87. 



IS 
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is nothing inconsistent in alleging the existence of a 1817* 

hundred, and its liability from time immemorial, although ^ j, 

the entirety of the hundred may not have been uniformly rjJ^j*^ . 

preserved. In my opinion, therefore, this presentment is «nts of 

. OSWUTET. 

sufficient 



Abbott J. The statute leaves nothing to inference 
as to the liability to arise from the annexation ; for it 
enacts expressly, that the inhabitants of the town of 
Abertannad shall do every thing as the inhabitants of 
the hundred of Oswesfty are bound to do. 

HoLROYD J. Although the hundred has varied at 
different times in its component parts, still it may be 
charged as a hundred immemorially. In the case of a 
corporation, if it be alleged that the mayor, aldermen, 
and burgesses have from time immemorial repaired, and 
it should appear that there was a period when the cor- 
poration was not so constituted, this would be bad. In 
such a case, the proper way would |;)e, to allege that the 
corporation had immemorially repaired ; and then, how- 
ever constituted the corporate body may have been at 
different periods, the allegation would be sustained, {a) 

Judgment for the crown. 

(a) The indictment against the corporation of Xing^n for the non- 
repair of Kingston Bridge^ after stating that the bridge was an ancient 
bridge, and on a public and ancient king's highway, and that part thereof 
was out of repair, proceeded thus: — *' That from Ume immemorial there 
hath been, and now is in the town of Xingslan-vpon^ Thames, in the county 
of Surrey, a certain body politic and corporate of the inhabitants of the 
same town, called and known from time to time by divers names of incor- 
poration ; and that the said body politic and corporate, for divers, to wit» 
one hundred years last past, hath been and now is called and known by 
the name of the ' bailiffii and freemen of the town of Kingston- upon^ 
Thames / * and that the said body politic and corporate^ from time whereof 

Vol. VI. Bb ^ 
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1 8 L 7« ^® memory of man is not to the contrary, have repaired and amended, and 

......^ hare used and been accustomed to repair and amend, and of right ought 

The Kino ^ ^^^ repaired and amended, and still of right ought to repair and amend 

agaitist the said bridge wheo and as often as need and occiAMi hath beta^ «r ihiU 

"^Jt^ be or require." 

Oswisray* 



Thursday, The KiNO ogaifist WOOLER. 

June 19th. 

The affidavits T NFORM ATION by the Attorney General against the 

of individual irj^r • ^* j ii»i-» j»^* 

jurors to hn. defendant, for printing and publishing a seditioiis 

S^rftd?^""' and blasphemous libel. Plea, Not guilty. The issue 

the ground that jj^me ou for trial before AbboU J., at the last Umion 

It was not given 

vrith tiieir as- sittings, On Thursday the 5th of June. 

sent, are not ^ 

receivable; but At the sitting of the Court OD Friday the 6th ^SJrne 

the affidavits i . /. i 

of bystanders (being the first day in full term), Abbott 3. addressed 

passed within the Court to the following efiect: — I take the earliest 

ledge touching opportunity of Stating to the Court some circum* 

^^ho verdikt ^^^ce^ which occurred at the trial of a case yester* 

and dissent of ^y ^gfore me at Guildhall. The ease to which I 

some of the ■' 

jury at the allude was an information filed by the Attorney General 

time, are ad- ^ "^ •^ 

missible ; and against a person of the name of Thomas Jorudhan 

if the Court see 

reason to think Wooler^ for a libel. After the due had been gone 

the jury may through, the jury retired from the court to consider 

what passed at ^^^"^ verdict. During their absence, another case was 

Hv^riM the*^^ called on, and the trial proceeded, and just as the re- 

▼erdictbythe pjy ^^g concluding^ the door on my left hand was 

wUl direct a opened, in order to admit the jury in Ttex v. Wooler. 

new trial, and "^ " 

wiUnot,atde- who returned after considering their verdict; and as 

ftndant's re- t i • i i 

quest, merely soon as the reply in the other case was finished, which 

▼acate the ver- , . ^ , /. • . 

diet, in order ^^s cloue in One or two sentences, the names of the jnron 

triJd*by"Ae *** ^^ ^' Wooler were called over by tlie o£Scer of the 

ifw Siirhiid ^^^^ ^^ ^® "®"^ ^*y» *"^ ^^y w®>^ asked, according 

taken place. - ^ 
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k> the ordinary course, whether they had agreed in their 181 7* 
verdict, and whether the defendant was guilty or not — — 

The Kivd 

guilty. The foreman answered, that the jury fixind the ngainti 
defendant guilty ; but three of them were desirous, or had 
desired him on their part, to add something by way of 
explaining their verdict. I then interposed, and told 
the jury that I could not receive an opinion or declar- 
ation coming from a part only of the jury ; that the 
verdict must be the verdict of all ; and I asked (speakings 
as I thought, in a very distinct and audible time of voice), 
whether all the jury had agreed in the verdict they had 
at first pronounced? the foreman answered, that they 
had. At that time I did not hear any dissent expressed 
by any of them. The situation was, however, such, all 
the jury not having come into my view from the room 
behind the bench, that it is not altogether impossible 
that some mistake or misapprehension might have takea 
place, and that some of the jury might not have heard 
dbtincdy what had been said. The jury havii^ retired, 
and the door by which they entered being closed, I pro* 
ceeded to sum up the other case. When I had con- 
cluded, it was suggested by a gentleman at the bar, that 
some of the jury in Bex v. Wooler had not concurred, 
and did not intend to concur, in the general verdict 
which had been delivered ; and were desirous that the 
verdict should be recorded with some degree of qualifi- 
cation. I have not the precise words very distinctly 
now in my mind ; but I believe I have stated the sub* 
stance. I was further given to understand that some of 
the jury were present in or near the court. I then said, 
that the verdict oS the jury having been recorded after 
that they had been distinctly asked if they had agreed, 
and had replied in the affirmative, it seemed to me, that 

B b 2 sitting 
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1817. sitting in that place, I could not do any thing in the 
' matter. I do not know whether I made use of the 

The Kino 

against Sentiment, but certainly my mind was impressed with 

mm/^^^^^ ■■■» 

it, that it would be extremely dangerous if the Judge^ 
after the jury had retired from the bar, and some inter- 
yal of time had elapsed, were to receive and act upon 
any communication from them in the then state of the 
proceedings. I thought it was too late for me to inter- 
fere, and therefore was of opinion that the verdict 
must stand as recorded. I wish, however, to take the 
earliest opportunity of stating this occurrence to my 
Lord and my Brothers. 

4 • 

The learned Judge having concluded, the Court de- 
liberated for some time, when 

Lord Ellenborough C. J. (addressing himself to the 
Attorney-General), said : The Court cannot, according 
to the authorities and precedents of law, receive an 
affidavit from a juryman upon the subject of the verdict; 
but the reason why he is precluded from making such 
affidavit is, because, under ordinary circumstances, it 
must be intended that the verdict was given with his 
assent. But in order to imply his assent, unquestionably 
it should appear, that he heard w£at was propounded 
by the foreman on behalf of himself and his fellows : 
and the difficulty which presents itself to my mind is, 
whether there appears in this case a sufficient ground 
upon which the Court can safely rely, to conclude that 
all the jury did hear what was propounded for them, 
and on their behalf, by the foreman. Now, all the jury 
were not at the time within the sight and view of the 
learned Judge, for it seems that a part were in the room 
behind ; so that we have not, in this case, the ordinary 

means 
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means which exist in other cases, for presuming that 1817* 
every one of the jury must have heard what was pro- ^— - 

The KiKO 

pounded on their behalf by their foreman. If they did j^ainsi 
Bot hear it, they were not furnished with any means of 
contradiction, or signifying any dissent or qualification, 
and it cannot be considered as the verdict of all, because 
k is only their verdict if propounded by the foreman 
with the assent of all. This circumstance affords a 
distinction from all the cases which have usually come 
before the Court, because verdicts are usually given by 
the jury standing together in the view of the Judge, and 
with full opportunity of hearing every thing which is pro- 
pounded by the foreman, and of expressing their dissen]^ 
if they think fit so to do. If it could be made out satis- 
&ctorily from the position in which the jury stood, their 
proximity to and being in view of the Judge, that all 
heard and none dissented, it would be too much to dis- 
turb the verdict, and certainly the Court would not en- 
tertain a motion of that kind founded upon an affidavit of 
a juryman. But the perfect evidence of all the jury 
having heard, and having the means of dissenting if any 
thing was untruly propounded on their behalf, seems to 
be wanting in this case; and therefore I would sug- 
gest for the consideration of the Court, whether, under 
the uncertainty that exists (and any uncertainty is to be 
avoided, especially in a criminal proceeding), it should 
not be allowed to the defendant to have the advantage 
of a new trial, if he should be disposed to apply for it 

The Aiiomey-General said, that he apprehended the 
utmost extent to which his Lordship intended that the 
defendant should be indulged, was to be permitted to 
lay before the Court grounds for a new trial. The jury 

B b 3 were 
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1817. were certainly all called over, and they answered to dieir 
"""""" names. [Lord EUenboromh C. J. We assume that} 

The Kino 

oeiainii All were within hearing at the time» and the verdict was 
pronomiced in such a tone of votce^ that it must have 
been heard by all present 

Bayley J. I understand the learned Judge who 
tried the cause entertains a doubt, whether the yerdict, 
ultimately prcMiounced by the foreman, was distinctly 
heard by each and every of the jurors. 

Lord Ellenborouoh C» J. The want of seeing them 
renders it doubtful whether they all heard what passed. 
If the Judge had seen all the jury, it would have a£fbnled 
an unquestionable presumption that they all heard what 
took place. 

Tlie AUomey^GemraL The C!6urt will expect it to 
be made out satisfactorily that the jurors did not hear. 

Lord Ellenbobouoh C. J. The Ck)urt think they 
are precluded from the means of acquiring that know* 
ledge through an aiBdavit of any of the jurcnrs : if they 
cannot agree in their verdict, they ought to express dissent 
at the time. But if the jurors, at the time when their ver* 
diet was delivei'ed by the foreman, had not the means of 
hearing what was propounded for them, there is no need 
of their affidavits upon that point. If the verdict had been 
given under such circumstances as ordinarily occur, the 
Court would infer their consciousness of what was pro- 
pounded by their foreman. But the danger would be 
infinite from allowing such affidavits to be received ; and 
Uiis has, doubtless, in former times deterred the Court 

from 
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from yielding to such applications. I do not know tliat 1817. 
an application of this kind has ever been made. 



Bayuet J. The Court, sensible of the difficult, felt 
that it was due to my brother Abbott himself and to the 
public, that he should make this communication. I 
agree entirdy with my lord in all the observations he 
has made with reference to this case : it is peculiarly 
circumstanced ; for the jury were in such a situation as 
not all to be within view of the judge : he could not see 
them all, nor could they all see him, and as soon as 
decorum would allow, the communication of dissent was 
made. 

The Attorney General then said, that if the Court, 
under all the circumstances, thought there ought to be a 
new trial, he, standing there as the officer of the crown, 
ought not to resist it 

HoLROYD J. I do not see how the Court could with 
propriety, under the circumstances stated, proceed to 
pass judgment 

The Attorney General. After the opinion expressed 
by the Court, I shall not hesitate, if the Court does not 
think it improper, to pray that a new trial may be 
granted. 

Lord Ellenborough C. J. Mn Attorney General, 
you act as becomes you. 

The following rule was entered : — 

B b 4 6t^ 
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1817. 6th oijune. Trinity Term, 57 G. S. 

Rex V, Wooler. — Upon hearing the report of Sir 
againtt Charles Abbott^ Knight, one of the justices of this court. 
It is ordered that the verdict obtained in this prosecution, 
at the sitting of nisi prius holden after the last term in 
and for the city of London^ be set aside, and a new trial 
had ; Mr. Attorney General being present here in court 
and consenting. 

Bjf the Court. 

On the following day {Saturday^ June 7th) Chitty 
moved that the defendant, who was then a prisoner in 
the King's Bench, might be brought up on a day to be 
appcMuted, in order to move for a rule to shew cause 
why the entry of the supposed verdict should not be 
cancelled and vacated, and why the rule for a new trial 
should not be discharged ; and he prayed that in case 
the day appointed should not be within the first four 
days, the defendant might be at liberty to move to this 
effect afler the four days. 

Lord Ellenborough C. J. intimated that in the 
present position c f the business of the Court it was not 
possible to fix a day (a) ; but it was reasonable that the 
defendant should not be prejudiced by the lapse of the 
four days. 

And now on this day {Thursday j June 19th) the de- 
fendant appeared in Court, and moved in person, that 
the verdict said to have been given against him should 
be erased from the record of the Court, forasmuch as it 

(ff) See note to the case of Offley t. IHckins, ante, p. 348. 

was 
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was in law no verdict, being wanting in that unanimity 1817* 
which is the essence of and necessary to sustain everv """^ 
verdict And in order to shew the want of unanimity, ^agamti 
he tendered the affidavits of two of the jury; and took 
this distinction as it regards the receiving of affidavits from 
individual jurymen, that where the jury are unanimous at 
the time of the verdict given, an affidavit of any one of the 
jurors cannot b^ received to alter the verdict; aliterj where 
the jury do not all agree^ and the verdict is by mistake. 
And for this he cited Rex v. Simons (a)j and also what was 
said by Lord Mansfield C. J. in Rex v. Woodfall (i), that 
^^ Where there is a doubt upon the judge's report as to 
what passed at the time of brining in the verdict, then 
the affidavits of jurors or bystanders may be received, 
upon a motion for a new trial." He likewise cited 
Hill v. Smithy Worcester assizes 1809, which, he said, 
afterwards came before this Court, when affidavits of 
some of the jury were received ; but this was con- 
tradicted by Jervis and Pidler {amici curice), who were 
of counsel in the cause, and stated that an affidavit from 
one of the jurors was tendered, but not received. He 
then argued upon the former authorities, that affidavits of 
jurymen were admissible in cases where a verdict had 
been recorded in which the whole had not concurred. 
And he relied on the report made by the learned judge 
who tried the cause, as shewing that degree of ambiguity 
which must induce a belief that the verdict was not 
understood, and was not unanimous. 

Abbott J. All I conceived was, that, from the par- 
ticular situation of some of the jury, they might not 

(a) Say, R. 34. 1 mis, 329. S. C. (6) 5 Burr. 2667. 

exactly 
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neKnra 



181 7« exactly hear what passed, and, thinkiBg ao, I deemed it 
right to atate the drcnmstance to die Court at Che earliest 
OI^)ortlUl^]r• 



The defendant here proceeded to urge the admiMifin 
of his affidavits, and in so doing, was allowed to state 
arguefidOf that the affidavit of one of the jurors dqiosed 
to his having contradicted the verdict at the moment the 
foreman delivered it; but that not being in court hi^ob^ 
servation was not heard by the judge, although it was 
heard by « person in court, and by an officer of the 
court : and that the affidavit of one of these persons, 
which be also tendered, corroboiated thatof the juryman^ 
for it deposed, that when the questioa was put to the 
jury, and in reply thereto the foreman said guilty, the 
deponent heard the said juryman say, ^* No, I do not 
agree ;'* and that he spoke this so loud, that had he 
been in court at the time, the deponent believed the 
judge must have heard it. 

Lord Ellenborouoh C. J. Although we have not 
received these affidavits, we have permitted their ooo# 
tents to be discussed, and from any thing <hat appears^ 
I see no reason to alter the course whidi has been 
taken. 

Batlet J. I think the rule which has been pro* 
nounced is the only rule which the Court could, under 
the circumstances, have pronounced, had the affidavits 
beoi receivable. But great danger would be likely to 
follow from receiving affidavits <^ jurors after their 
verdict has been recorded. It ought to be done with 
great caution and circumspection. But even if they 

had 
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had been received, the utmost that the Court oould 1817* 
have done would be to grant a new trial. The appli- 
cation to have the verdict erased is a novel one, and, 
if granted, would in effect be doing what has already 
been done. For the granting of a new trial does erase 
the verdict: the form of the rule is, that the verdict be 
set aside, and a new trial granted. Then the only 
remaining object of such an application would be to 
agitate the question whether that new trial should be 
had by the old or by a new panel. On the principle 
furnished by Bea: v. Perry {a)f 1 have no doubt that 
there ought to be a new panel; for jurors ought to 
come to the trial with minds unbiassed, unprejudicedf 
and, I may add, unprepared, and, so fiur as may be^ 
without any knowledge of the facts; and are not to 
come together again upon the same question after they 
have already been impannelled upon it; for then they 
cannot come with that free and unprejudiced mind 
which is essential to justice^ and is the duty of the Court 
to provide. The Mayor qf Doncasier v. Coe{b) is an* 
other case on which I form my opinion. Two action* 
were brought by the same plaintiff against several 4^ 
fondants, upon the same ri^t. In both, special juries 
were struck consisting of the same persons. One was 
tried, and the Court directed the verdict to be set aside^ 
and the cause to abide the event of the trial of the other 
cause; and they would not allow that the second causii 
should be tried by the same persons, though a different 
panel, and discharged the jury from it, and directed a 
new panel. And it being our duty to take care that the 

(a) 5 r. R. 453. aii4 HoweU*t 8taU TriMUy vol. xxii. p. 954. 
(6) 3 TaurU. 404. 

course 
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1817« course of justice is kept pure and even, I bold to the 
opinion above stated. 



The KiNa 

against 

WoouK. 



Lord Ellenborough C. J. In no instance that I 
am aware of can it arbe that the same jury should be 
suffered to re-assemble to consider the same question 
after they have been mixed with the multitude. If the 
Court were to suffer that to be done, what animad- 
versions might well be made upon it by the enlightened 
part of society I 

The defendant observed that he asked to have the 
verdict erased as being a nullity and improperly re- 
corded, and that he understood the granting a new trial 
was not the same thing as erasing the verdict 

HoLROTD J. A verdict was taken and recorded, and 
it is merely on the ground of its being possible that 
some of the jury might not have heard what passed that 
the Court have granted a new trial. The necessary 
consequence is, that the verdict is set aside. The statute 
for the regulation of juries (a) only directs that the spedal 
jury, struck in the manner therein mentioned, shall be 
returned for the trial of the issue. There has been a 
trial, but the result is not satisfactory. The Court have 
power over the panel if the justice of the case requires 
it ; and it is not contradictory to the statute to award a 
new panel. That was done in the case of T^e Mat/or 
of Doncaster v. Coe (i), and it is proper in my opinion 
that it should be done in this case. 

Abbott J. The present application is to erase the 
verdict Now the Court does not proceed to order any 

(ff) 3 G. 2. c. 25. (A) 5 Taunt. 404. 

thing 



WoOL»« 
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thing to be done without considering the effect of it 1817* 
when done, and what is the object of the application. ^""^ 

'> ^^ The KiN« 

If the object of the present application be to have a jaganut 
new trial, that object is already attained, for the Court 
has pronounced a rule for a new trial ; but if there be 
an ulterior object, as it has been suggested, that the new 
trial should take place before the same persons by whom 
the former trial was had, then I think the object of the 
application ought not to be granted ; because the Court 
cannot and ought not to direct a new trial before the 
same persons. To direct a new trial before the identical 
twelve persons who constituted the former jury would, 
indeed, be out of its power ; because they were com- 
posed partly of special and partly of common jurymen; 
and the Court has no process by which it can order the 
same twelve persons to be assembled again to rehear 
the case, and reconsider their verdict. It has been the 
invariable practice with all courts, where a new trial is 
granted, that it should be by a fresh jury. If, there- 
fore, the object be to have a new trial generally, it is 
already granted ; if it be that the new trial should be 
before the same jury, it is as impossible as it would, 
in my judgment, be improper. It may not be unfit 
that I should take this opportunity of stating what 
my suggestion to the Court originally was. It was 
communicated to me that some mistake had occurred in 
consequence of the jury not having all heard what 
passed. I thoujght it possible, from the situation of some 
of the jury, that this might be the case; and this led me 
to take the first opportunity of mentioning it to the 
Court. The Court, on consideration, thought it fit 
that a verdict should not be taken, if a doubt could 
fairly be suggested whether all the jury did agree ; and 

upon 
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1817* upon that the Ck>urt was pleased to grant a rule for a 



Tbe Kiva 



new trial, considering this as the most favourable course 
•gamit for the defaidant. One great reason which has wdghed 
with me in this proceeding was, to avoid every thii^ like 
a precedent for the receiving of affidavits from the jury ; 
the mischief of which I feel to be greater than I cait 
express. 

Motion refused* 



The defendant then moved to set aside tbe rule for 
granting a new trial, offering the affidavits of two by- 
standers* 

Lord Ellenbobough CJ. The affidavits of by- 
standers may be received as to what passes within their 
knowledge. This was, I think, so considered in a case 
from Durham (a) ; but will the effect of these affidavits 
lead to a different conclusion ? 

The affidavits were here allowed to be read, one of 
which stated, in substance, that at the time when the 
verdict was pronounced, the foreman and only two or 
three o( the jury were visiUe to the deponent; that he 
could not see several of the jury, and he believed that 
there were several of the jury who could neither hear 
nor see the judge. The other stated, that when the 
jury came into court, the foreman was asked whether 
they were agreed in their verdict, who answered they 
were; but the deponent beard one of the jury say, 
♦* we are not agreed," or words to that effect 

(a) See Vaite r.JDekwal, 1 T. R. 11. Owen t. Warburtm, lH. E. 596. 

Lord 
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Lord ELLENBORQUCkH C.J. I SM Dothing in theis 18I7» 
affidavits against granting a new trial. 



Hw Kni« 



The Aitonuy-General said^ that he did not olgeet l» 
a new trial after what had paaaed. IC uk impropr Tet^ 
diet had been recorded^ the only waj to get rid of it waa 
bjr granting a new trials vnhsa there ba error on tha 
record. IF there be aaj mistake before the verdict ia 
recorded^ the jury maj be sent badk to reconsider it; 
but to use die words ot Loord Coke^ after the verdict ia 
recorded, the jury cannot retract or alter it If tha 
Ccmrt see error in &ct,. thej will grant a new trial; and 
so if apon the report of the judge they are not satisfied 
that tbejory wis agreed. 

Lord EiXENBOROUGH C. J. Let there be a ventre 
facias de navo^ and let the defendant be remanded. 



The King against The Justices of Lindsey. Tkundash 

AN order of removal from Messingkam in Idneck^ A rule and 
shire to Tickhillj in the county of Yark^ was made coart of quarter 



on the 7th of Janua;^ last. On the Ilth, TickhiU gave iTiOl'aiaes of 

notice that they would enter and try the appeal at the ^SMmdJedi. 

ensuing sessions at Preston on the 21st» At which ses* !?^ ^l ^T* 

^ ten days' notice 

sionS} the appeal being called on, the respondents iqp- jawTiUng shall 
plied to put off the hearing to the following soisionsi on appcUants to 

repoodents, 
and that in 
cases of respited appeals the like notice is given, unless tibere be any agreement between the 
parties to the contrary, are not applicable to tiie eaae of an appeal adyoumed to the next ses- 
sions at the instance and for the accommodation of respondents ; and therefore where, an 
appeal havine been so adjourned, the justices dimissed it at the next siMlons because the 
appellant had not given notice of his intention to prosecute it at those sessioniy the Court 
grinted a mandamus to the justices to bear the aune. 

account 
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181 7« account of the absence of a material witness; and, ac- 

cordingly, the hearing was adjourned on payment of 

againsi costs of the day by the respondents. At the following 

The Justices of j j r o 

XiZMosxr. sessions (22d April) the parties attended, when the 
respondents objected to the hearing of the appeal, on 
the ground that the appellants had not given any notice 
of their intention to prosecute and try the appeal at the 
said sessions. For the appellants it was insisted, that 
no such second notice was requisite, more especially as 
the hearing of the appeal had been adjourned at the 
instance of the respondents. The justices, however, 
inclining to the objection, refused to hear the appeal, 
and confirmed the order, without going into the merits. 
A rule nisi was obtained by Balguy for a mandamus 
to the justices to receive the appeal. 

Phillippsj who shewed cause, produced an affidavit 
from the clerk of the peace, stating that by the rules 
of the sessions in all cases of appeal, not otherwise di- 
rected by law, ten days' notice in writing is required to 
be given by the appellants to the respondents ; and that in 
cases of respited appeals the like notice is always given, 
unless there is any agreement between the parties to the 
contrary. 

Lord Ellenborough C. J. The appeal was ad- 
journed at the instance of the respondents, who now 
require notice : but have they not in effect had notice ? 
The object of giving notice is to inform a person of that 
of which he may otherwise remain ignorant ; but a per- 
son cannot be supposed to be ignorant of that which is 
done at his own request, and for his own convenience. 

Baylet 
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Bayley J. The rule and practice of the sessions^ as 1817. 
set forth in the affidavit, do not appear to me to apply to -^ .. 
this case, but only to the common case of enterincc and a^ninst 

° The Justices of 

respiting an appeal. In many cases parties enter and LinDsxr. 
respite their appeals, in the first instance, as a matter of 
course, not having fully satisfied themselves of all the 
fiu:ts of the case. But here the appellants were ready, 
and in a condition to try, and, but for the application of ' 

the respondents, would have tried their appeal : the re- 
spondents ask that it may stand over to the next sessions, 
and the Court allows it. This act of the respondents, 
in desiring to respite the appeal, is in efiect an agree- 
ment on their part that they will be ready to try at the 
next sessions without notice. 

Per Curiam^ 

Rule absolute. 



Moses against Compton. ^[j^soth. 

A CTION on a bill of exchange. Plea, judgment re- Plaintiff mutt 

jLjL 1 -Ti • "I "^8" interlocu- 

covered. Replication, ntd tiel record^ and dies datus tory judgment 
to bring in the record, and the Master marked the roll h«?e a rule lo 
with the usual entry of failure on non-production of the [he^ Master to 

record. computeprin- 

Rule nisi to refer it to the Master to compute princi- *?"* ?" • ^^ 

^ *^ of exchange. 

pal and interest on the bill, upon the usual affidavit. Therefore, 

where, after a 
plea of judg- 
ment recovered, and replication ntd ticl rtcord, the Master had marked the roll with the 
usual entry on non>production of the record ; it was nevertheless held, that a rule for com- 
puting principal and interest was irregular before interlocutory judgment signed. 

Vol. VI* C c Lcpwes 



i 



COMPTOK* 



SB2 CASES IN TRINITY TERM 

18 17* iMioes shewed cause^ and objected, that interlocutory 

TI judgment had not been signed ; and that this was esh 

agahiMi sential to entitle the plaintiff to this rule* For the 
practice was, after the roll had been marked by the 
Master on the non-production of the record, to take it 
to the judgment office^ which was an authority to the 
clerk of the judgments to sign interlocutory judgment. 
In the Common Pleas, the practice so fiur varies, that a 
rule is granted to sign judgment, and this rule is the 
ofiScer's authority for signing it. 

Holt in support of the rule, admitted that inter- 
locutory judgment had not been signed ; he relied, how- 
ever, on the Master's entiy on the roll as equivalent 
Upon reference to the Master he certified the practice 
to be as La*wes had stated it, and mentioned a late case 
of Burton v. Stanley {a)j where, after judgment upon 
demurrer, in a case which stood in the common paper, 
Bayley J. held the signing of interlocutory judgment 
to be necessary. 

Abbott J. (the only Judge in Court) considered 
that if in a case where judgment had passed on de- 
murrer, the signing of interlocutory judgment was 
necessary, cL fortiori must it be necessary in the present 
case, where no previous judgment had been given by 
the Court, but only the certificate of the Master ; con- 
sequently the rule to refer it to the Master was pre- 
maturely obtained. But as the point had not been 
considered as clearly settled before^ he discharged the 
rule without costs. 

(a) wot, term) 57 (?. J. 
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Harper against Tahourdin. iJWrfajr, 

° June 20eh. 

DEBT against the defendant, being in the custody of An attorney, 
Boed upon • 

the MarsJud of the Marshalsed^ upon a recognizance recogniianco of 
of baiL The defendant pleads his privilege, at the to bU privilege, 
time of exhibiting the bill of the plainti£P, as one of the niUofoourt, 
attornies of this Court, that he ought to be sued by bill. ^^J^foSm 
The plaintiff replies, that the defendant, as well at the *^« "*"• 
time when he entered into the recognizance as at the 
time of exhibiting the plaintiff's bill, was an attorney of 
this Court Demurrer* Joinder. 

Curwoodj for the plainti£^ was called upon by the 
Court to sustain the replication ; and he argued, that 
the defendant by entering into this recognizance in 
violation of the rule of Court, which prohibits an at- 
torney from becoming bail in any action depending in 
this Court (a), had waived his privUege. And it seems 
that an attorney, by entering into a bail bond, waives his 
privilege, whether sued jointly or separately. (6) The 
privilege of attornies is not a common-law privil^e^ for 
the common law knew nothing of attornies. Anciently 
no man could appear by attorney without authority 
under the great seal. The statute of Merton (c) first 
gave this power, but this was limited to courts baron ; 
aflerwards, by the statute Westm. 2. (d) and othe!r sta- 

(a) See rule, 2ikh* 1654. But where an attorney it reiponsible^ and 
a houBekeeper, and justifies, he is good bail. Jirown ▼• Coombi, 8 Mod, ^S. 
(h) How ▼• Bridgwater i Barnes, 117. 
(c) 20 H. J. c. 10. (d) 19 Edw. 1. c. la 

C c 2 tutes, 
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1817« tutes, a general liberty was given to the parties to 

appear and prosecute or defend by attorney. But at 

againti that time attomies were not considered as officers of 

Tahourdik. 

the Court, for the 4/f.4<. r. 18. directs them to be put 
on the roll. 

Lord Ellenborodgh C. J. One of the objects of 
the rule against an attorney's being bail is, to protect 
him . against . the importunity of his clients. If he 
violate the rule, it is in the breast of the Court to 
animadvert .on such violation as they shall deem fit, 
but he does not thereby forfeit his privilege* 

Batley J. I think the defendant is entitled to his 
privilege. He might have been effectually opposed as 
bail; and he may be liable to such penalty as the 
Court may thmk fit to inflict for violating tlieir rule; 
but still he is entitled to be sued in the way in which 
all other attomies ought to be sued. It is the pri- 
vilege of the client as well as of the attorney, and I am 
not aware of any legal principle which, by reason of 
his having entered into this recognizanccy is to take 
away that privilege. By declaring against, the de^ 
fendant as in the custody of the Marshal, the plaintiff 
assumes that he is liable to be taken, which would pre- 
judice the privilege of the client 

Per Curiam, 

Judgment for defendant 

ChiUy was to have argued in support of the demurrer. 
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1817. 



AnSELL against WaTERHOUSE. Friday, 

^ June 20th. 

''PHE plaintiff declares, that whereas before and at the A decUraUon, 

-*• ■. ... . charging the 

time of committing the grievances, the defendant defendant, as 

, , proprietor of a 

was the proprietor of a common stage coach by him common stage 

used in carrying passengers from London to Manchester ^g ^!^' 

for certain hire and reward ; and so being such pro- ^nto^SiJ^ 

prietor, the defendant heretofore received Margaret^ the ^**^2irt Lf'"' 

wife of the plaintiff, and she became and was a passenger cel^red M. A. 

" as a passenger 

by the said coach, to be safely and securely carried by to be safely 

carried from 

the said coach from Manchester to London for a certain m. to L. for • 

fare or reward in that behalf, and by reason thereof the and by rea«>n 

defendant ought carefully to have conveyed or caused care^lly^uf 

her to be conveyed in and by the said coach from her'^^je?** 

Manchester to London. Yet the defendant, not ree:ard- ftndaot,noti». 

° ffarding bis 

ing his duty in this behalf, conducted himself so care- duty,conducted 

himself so 



lessly, negligently, and unskilfully in the premises, that lessiy, that by 

the negligence 

by and through the carelessness, negligence, unskilful- of him and his 

ness, and default of himself and his servants, and for for want of due 

want of due care and attention to his duty in that be- SonuThisduty, 

half, the said coach afterwards, and whilst the same was *^!Jf^**r" 

' ' overturned* 

carrying and conveying the said Margaret as aforesaid, whereby at. a* 
and before the arrival thereof at London^ was over- &c., was held 

to be a declar- 

turned, by me^ns whereof the said Margaret was greatly ation in tort, 

, . and, therefore^ 

mjured, &C. Uiat a plea in 

Plea,*in abatemeut, that Elizabeth Goude and fifteen other'peraons 
other . persons (naming them) were joint proprietors pri^ore wiu[^' 
with the defendant in the said coach, and jointly with ***• defendant, 
the defendant received the said Margaret as passenger, 
and were jointly liable with the defendant carefully to 

C c S convfgr 
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1817. convey her, and that it was their joint duty to carry and 
convey her ; and that if there has been any breach of 

against juty whcrcof the plaintiff could complain, such breach 
was committed by them jointly with the defendant, and 
the said supposed causes of action arose from the 
breaches of contract made by them jointly, &c. 

Demurrer, — assigning for causes, that the plaintiff 
having declared in case and not for any breach of con- 
tract, it was not competent to the defendant to plead in 
abatement the nonjoinder of the other persons named in 
the plea. Joinder. 

mchardsoTiy in support of the demurrer, adverted to 
the inconvenience likely to arise if it should be holden 
that all the parties concerned in interest in the adven- 
ture must be joined as defendants, for then every action 
of this sort against a carrier must necessarily be pre- 
ceded by a bill for discovery of parties. On the other 
hand, he said, that no inconvenience would result from 
holding one of several parties liable^ because he might 
have contribution against the others. And although all 
should be joined, yet doubtless the plaintiff might have 
execution against one only, so that the defendant would, 
in the result have no advantage from his plea in abate- 
ment. And suppose the plaintiff were to begin de novo 
joining all the parties in conformity to this plea, never- 
theless he must prove them to be jointly concerned ; for 
as to this the plea would not help him. These consif 
derations, he said, might well lead the Court to incline 
against the plea, unless they were bound down by the 
authorities. Now the authorities are various. The 
first is but a dictum^ though certainly of a very eminent 

judge, 
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judge, that such a plea might be supported {a) ; and the 1817. 
case <m which that dictum is understood to have pro- """"^ 

Amwell 

ceeded has been shaken to the very foundation, (b) On againse 
the other hand, if this be assumpsit and not tort, how 
comes it to have been decided, that a count in trover 
may be joined ? (c) or that judgment may be had against 
the third, if two have a verdict in their favour? {d) As 
to PaaseU v. Layton (e) and Max v. Roberts {f)j which, 
perhaps, may be considered as counter-authorities, it is 
enough to say of the latter that it passed entirely upon 
the authority of the former ; and to both the observation 
^plies, that the declaration did not as here charge the 
defendants as common carriers, and that it was treated 
as founded in contract, as upon an agreement to carry, 
and a fisdlure of the agreement But in this declaration, 
all reference to contract is carefully avoided, and the 
whole rests on his duty as a common carrier for 
hire, sounding, therefore^ entirely in tort. In WeaU v. 
King (g), the declaration was upon a bargain and war- 
ranty in a joint sale of lambs by the two defendants ; so 
that the joint contract was essential to the existence of 
the warranty, and required proof corresponding with the 
description of it. 

Chitty eotitrd. This declaration is not according to 
the old form of declaring against a common carrier 
upon the custom of the realm, it does not even desig- 
nate the defendant as such, but sounds rather in con- 

(a) Per Lord KeiUfofh in Beadle ▼. WUton, 6 T. 17. 375. 
(6) Per Lord EUenborough in Goveit v. Radmdgf, 5 EoMt, 69. 

(c) Dickon ▼. Cijfton, 2 WUt. 319. 

(d) Goveit t. Radniige, 5 East, 62. 

(e) 2 N. Rep. 365. 

(/) 2 N. Rqf. 454. ;S^. C on errofi 12 East, 89. 
(g) 12^011,452. 

C c 4 tract 
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1817. tract than in tort against the defendant as proprietor 

of a coach running for hire. It would be strange, 

agaifiH therefore, if the action being assumpsit the plaintiii 
should by departing from the form of declaring in some 
particulars be able to defeat the defendant of his right 
to have all the joint contriactors made parties. But 
that this cannot be done has been long settled ; for the 
Court has pronounced, that if the action be founded in 
contract, although it be couched in the form of tort, 
the plaintiff shall not by changing the form vary the 
liability of the defendant; and, therefore, in such a case 
the defendant was permitted to plead his infancy, (a) 
The same principle governed the decision in JVeatt v. 
King s and PaweU v. Layton is precisely like the pre- 
sent, being a loss occasioned by negligence arising out 
of a contract It is remarkable, that even where the 
action was founded on the custom of the realm, it was 
at one time thought to be qtuisi ex contractu, {b) And 
the rule is expounded clearly in a note to Cabbell v. 
Vaughan (c), that if an action be brought against one 
only of several persons upon a matter founded in con- 
tract, though the form of ^he action be case for mal- 
feasance or nonfeasance, to which the plea is not guilt^j 
yet the defendant must plead it in abatement. 

Lord Ellekborough C. J. This is an action against 
the defendant as a common carrier. There is liot a 
single term to be found in this declaration which is not 
also to be found in the declarations habitually used until 
the modern practice was introduced of declaring as upon 

(a) Jennings v. RundeU, 8 T. R. 555. 

(6) Sdw. ^. P. 408. n. 7Ui edit. Dale ▼. IlalL 

(c) 1 Sound,, Serjt. IfiUiamsn edit., 391 d. n, (4). 

a sup- 



Watibuousv. 
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a supposed contract The practice of declaring against 1817. 
common carriers on the custom of the realm is as ancient — -^ 
as the law itself, and was uniformly adopted until some- agamst 
where about the time of Dale v. Hall. Since then it 
has been usual not to declare in this form, but in con- 
tract; yet the modern use does not supersede, although 
it has supplanted the former practice of declaring in 
tort . The advantage of proceeding on the custom of 
the realm is, that the plaintiff may sue one or more of 
several tort feasors, for in tort all the parties need not 
be joined. Looking at the declaration now in question, 
I do not find one word sounding in contract; what then 
is there to oust the plaintiff of the benefit of declaring 
on the custom with all its consequences ? It is said the 
defendant is not charged verbatim as a' common carrier 
upon the custom; but the declaration is tantamount, 
for it charges him as the proprietor of a common stage 
coach for hire, and alleges the negligence as a breach 
of duty arising out of the employment for hire and 
reward. Powell v. Layton was an action against a 
carrier by water for not safely conveying goods in a 
ship ; and the ship was neither alleged to be a common 
ship, nor the defendant to be a common carrier. The 
declaration, moreover, referred to terms of express con- 
tract ; for it alleged that the goods were to be delivered, 
all dangers and accidents of the seas and of navigation 
of whatever kind excepted ; which exception could only 
have subsisted by virtue of an express contract. But I 
consider this declaration as entirely different, as founded 
on the obligation of duty attaching to the defendant in 
his character of a common carrier ; and although the 
plaintiff might have adopted the more modem course of 
proceeding in assumpsit^ this will not hinder his declar- 
ing 
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18 17* ing now as plaintifis used to do for oenturies before the 
1 case of Dale ▼. Hall. This, then, being in substance an 

A.VSMJJL 

against Bction founded on the custom of the reahn in tort, one 
of the consequences which follow is, that the plamtin 
has his election to proceed against all or any of the 
parties liable. Without going further into the cases^ 
which were much considered in Gaoett v. Badmdge^ 
I think this action may be maintained against the 
defendant alone^ and^ therefore^ that the plea is ill 
pleaded. 

Batlet J. There is a broad distinction in personal 
actions between tort and assumpsit^ or such actions as 
arise ex contractu and ex delicto^ which are founded upon 
contracts, or for wrongs independently of contract. 
And the proceedings vary accordingly : in assimpsUj the 
plaintiff in his declaration and proof is confined to the 
very terms of the contract, and can recover no damages 
for any tortious act, farther than as it is a breach of the 
defendant's promise express or implied ; whereas actions 
upon the case lie for the recovery of damages for con- 
sequential wrongs, accruing from misfeasance or non« 
feasance, from the n^ligent or wilful conduct of the 
party sued, in doing or omitting something contrary to 
the duty which the law casts upon him in the particular 
case. Thb distinction gives rise to some others ; one of 
which is, that in assumpsit^ if the whole damages belevied 
on one of several defendants, he may sue the others for 
their contribution. But it by no means follows that the 
same may be done where the action is ex delicto (a), 
and where the injury may have arisen more immediately 

(a) See Menyvfealher ▼. Hixan, 8 T. R* 186. 

from 
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from the wilful act of one of the parties. Now the 1817. 
present action is» as it seems to me, founded altogether — — 
on a misfeasance or breach of the particular duty imposed agamH 
by law on this defendant. The declaration states the 
defendant to be the proprietor of a common stage coach 
for hire and reward. It designates the coach as a com- 
mon stage coach, and the defendant as a carrier of passen- 
gers by that coach for hire. He is therefore a common 
carrier for hire. Accordingly, the declaration goes on 
to allege that he ought carefully to have conveyed his 
passengers, and then alleges for breach, that not re- 
garding his duty, he conducted himself so carelessly, that 
by his negligence, or that of his servants, the coach was 
overturned. In such a case, that the plaintiff is entitled 
to recover damages for the injury sustained there can be 
no doubt ; the occasion of it might be either the wilful or 
unskilful act of the party, a nonfeasance or misfeasance, 
and it might arise from the act of one of several pro- 
prietors. But to plead in abatement that other coach 
proprietors were jointly guilty of negligence is at least a 
novelty, and I for one never saw such a plea. The old 
pleas in abatement are confined to actions in the form 
of contract If it were necessary upon the present 
occasion to choose between conflicting cases, I should 
be disposed to adhere to Gaoett v. Radnidge ; but I 
think it is not, because the present case is distinguish- 
able from Powell v. Layton and Max v. Roberts ; for I 
consider this action as founded entirely on a breach 
of duty cast by law on the defendant as a common 
carrier. 

Abbott J. I am of the same opinion, tliat the 
plaintiff is entitled to judgment; and that this decision 

wiU 
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1817. will not interfere with any of those which have been 
; cited on the other side : because in those, although the 

Ansxll ^ 

agamsi declaration alleged a breach of duty, it appeared that 

Watxrhousk. , 

the duty arose out of a special contract, and not out of a 
general obligation of law. AU that I understand to have 
been decided in those cases is, that when it is in substance 
a contract, the rights of parties shall not be changed by 
the form of declaration. In the present case, however, 
the duty, as it seems to me, attaches entirely on the de- 
fendant, from the general obligation cast on him by the 
law as a common carrier. The declaration, which has 
already been very particularly commented upon, charges 
the defendant substantially and accurately as a common 
carrier. And it is clear, that a common carrier may 
be charged ex delicto. Anciently, indeed, it was the 
only form of declaring ; it is only in modern times that 
another form has been adopted, by declaring as upon 
a special contract. The plaintiff may so declare if he 
thinks fit, but he is not obliged to do so; he may 
adhere to the ancient practice. There is nothing to 
compel a plaintiff to elect that form which may be most 
convenient to the defendant. The very notion of election 
imports that the plaintiff may exercise it for his own 
benefit. 

HoLROYD J. I am also of the same opinion. This 
action is founded on that which is collateral to contract; 
for the terms of contract with a common carrier, pro- 
vided they do not vary his general responsibility, are quite 
immaterial. Let us, then, consider how this is in the 
present case. The declaration charges the defendant 
as proprietor of a common stage coach carrying pas- 
sengers from place to place for hire and reward, which 

is 
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is equivalent to charging him as a common carrier. It 1817. 
then alleges the fact of his receiving the plaintiff's wife . 
as a passenirer. to be safely and securely carried from agamu 
one place to another, and vouches the obligation cast 
on the defendant by law, not by contract. Now, ac- 
cording to the ancient law, a common carrier is, in the 
nature of a public officer, bound to the discharge of a 
general duty; and any person who undertakes it is 
answerable as such. So innkeepers are considered in 
the same light ; and, therefore, if one who keeps a com- 
mon inn refuse to receive a traveller, or to find him 
victuals or lodging, he is not only liable for damages in 
an action on the case, but may be indicted for it And 
there have been also many indictments against them for 
extortion in cases where exorbitant prices had been 
exacted from their guests, (a) It seems to me, tliere- 
fore^ that although the law will raise a contract with 
a common carrier to be answerable for the caileful 
conveyance of his passenger, nevertheless he may be 
charged in an action upon the case for a breach of his 
duty ; and that the declaration in question b not formed 
upon the implied contract, but on the general obligation 
of law arising from the defendant's duty as a common 
carrier. Therefore the plea in abatement cannot be 
sustained. 

Judgment for the plaintiff. 

(a) See Cro, Jac. 6ia Carih, 15a Sknu 891. pL 2. 



il 



394 CASES IN TRINITY TERM 

1817. 



f ll'aoth ^^® KivQ against The Justices of Southampton. 



'Wherean or- 
der of removal 



A RULE nisi was obtained on a former day for a 
was made on uiandamus to the justices of the county of South' 

the ^Ajofuusry 

and aerred on amptoTi to receive and hear an appeal against an order 
sessions were of removdl from Itopley to Bentwortk. 
Htb! and the "^^ Order was made on the 2d of January^ and served 
w^ptriA on the 7th. The sessions were holden on the 14th at 
miles ^m^^* Winchester. By the practice of the sessions eight days' 



ing the ses- notice is necessary in order to entitle a party to have 

sions, by the 

practice of the appeal heard. The distance between the two parishes 

which sessions . 

eight days* no- IS five milcsy and Benlworth is fifteen miles from Win' 

quired in order Chester. No appeal was entered at the Epiphany ses- 

apMiiant to sious ; but at the Easter sessions, a regular notice having 

enter and /ry jj^^ given that the appeal would be entered and prose* 

his appeal : ^ ■ * * 

Held, that the cuted. the appellants claimed to enter and be heard 

appellant might ^ * ^ 

passbythe£nrt accordingly. The sessions, conceiving that the appeal 

sessions, and , 

give notice for, ought to have been entered and respited at the former 

and enter and . •■• • i • 

try his appeal SCSSICHIS, dismissed it. 



at, the follow* 
ing sessions. 



Maule shewed cause, on the ground that the appd- 
lants were served with the order of removal in time to 
enable them to have entered and respited their appeal 
at the Epiphany sessions, although the appeal could not 
then be heard ; the Epiphany sessions were^ therefore^ 
the next sessions with reference to the time given by 
law to appeal, although not the next as to the hearing 
of the appeal. But there is no rule which allows a 
party to let slip the next sessions, because he is not in 
time to have his appeal heard as well as entered. And 

be 
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he cited Bex v. Justices ^ Her^brdsMre {a\ Bex t. 1817. 
Justices of Wilts (ft), and Bex v. Justices of Dorsetshire (c), ^^^ 

from which he argued, that the only point to be consi- agamm 

Hie Juiticiin of 

dered was, whether the party had reasonable time to ^outnuamm. 
enter his appeal. 

Gasdee^ contrd^ observed upon the delay created by 
the removing parish by not serving the order until the 
7th, and insisted upon the unreasonableness of the 
argument, which would compel the appellants to incur 
the useless expense of going to the sessbns in order to 
enter the appeal, when by the act of the respondents 
they were precluded from being heard. And the only 
reason why the Court refused a mandamus in Bex v. 
Justices of the West Biding of York (d) was, because the 
appellants having passed over the first sessions had also 
n^lected to give notice so as to be in a condition to try 
at the following sessions. 

Lord Ellenborough C. J. The order was made 
on the 2d and not served till the 7th ; and the sessions 
were held on the 14th. What prevented the order's 
being executed promptly? If it had been served im- 
mediately, the appellants might, for any thing that 
appears to the contrary, have gone to the first sessions 
and tried their case. The respondents having by their 
own act abridged the time, it seems reasonable that the 
appellants should be allowed to the next sessions, nunc 
pro tunc, for this purpose; for where delay has been 



(a) 5 7. B. 504. (6) S BoU, 717. 4lfa edit, 

(c) ISJEiUi, 90a (<0 Ante, loL if. 987. 



caused 
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18 17- caused by one party the most favourable construction 
should be adopted as it regards the other. 

(tgainst 
The Justices of 

SouTHAMRoif. Bayley J. It seems very fit, under the circum- 
stances, that this appeal should be heard. 



Abbott J. The effect of the delay was to prevent 
the appellants, if they had been so minded, firom trying 
their appeal at the first sessions. Allowing that a 
satisfactory reason might be given for the delay, still 
the appellants ought not to be prejudiced by it. 

HoLROYD J. I am of the same opinion. 

Rule absolute. 



Saturday, The KiNG agattist The Inhabitants of 

June2UU %^ 

RUSTINGTON. 



A person Kfid^ TTPON appeal, the quarter sessions for the county 

ing in ^. under vj 

a certificate of Sussex confirmed an order for the removal of 

bound appren- Joseph MitchetieTy his wife, and child from the parish of 

residing in V.» Newhaven to the parish of Rustington^ subject to the 

^e^aod dur- op>"^o^ ^^ ^^^ Court upon the following case : — 

iMfft^of hiT***^ The pauper was included by name in a certificate 

▼ice, and on the given in the year 1763, by the parish of Busting^on to 

slept in ^.» but the parish of Nemhcpoen. While residing under thb 

in the course 

of his service Certificate, he was bound apprentice to one Braam^ a 

was in the 
habit of navi- 
gating a river, and was detained occasionally for two or three days together, and slept at 
an inn or on board the barge in a third pari&h, and slept there considerably more than forty 
night sduring his apprenticeship, but he could not say for forty nights in any one year: 
Held, that his settlement was in i7. 



lighterman 
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lighterman in Newhaven^ for seven years, and served 
under the indentures for the whole period of his ap* 
prenticeship. During the greater part of his appren- 
ticeship, and on the last night of it, the pauper slept at 
Newhaven^ and in his master's house ; but in the course 
of his employment under his roaster, he was in the habit 
of going up and down the river Ousef to and from 
LeweSf in his master's barges. Upon these occasions 
he was frequently detained by circumstances at Lewes 
for two or three days together, but not longer at any 
one time ; and when so detained, he slept either at an 
inn in the parish of Si. Thomas cL Becket in the cliffe 
near Lewes, or on board his master's barge, while it lay 
in a part of the river which is in the same parish. He 
slept in the parish of St. Thomas d Becket in the clifTei 
considerably more than forty nights in the whole seven 
years, but he could not take upon himself to say that 
he slept there forty nights in any one year of the term. 



1817. 

The Kino 

against 

The Inhabtt- 

snUof 

RUSTINOTOV. 



Courthope, in support of the order of sessions, argued 
that the occasional abiding of the pauper in the parish 
o{St. Thomas a Becket, in the course of his service under 
the indentures, did not discharge the certificate ; for a 
certificate cannot be affected by a temporary absence for 
a particular purpose, but only by a permanent residence 
elsewhere, {a) Wherefore, although the pauper slept 
upon occasional business in St. Thomas a Becket upwards 
of forty nights during the term of his apprenticeship, 
nevertheless he returned to Newhaven under the cer- 
tificate, where he terminated his service, and never 
acquired a settlement thereby. 

(a) Bex T. Newmgimit IT.IL 556., per Lord MansfieUL Rex ▼. A. 
Jtfidtoff, Coveniryt 9 7. R, 5S6«| per Lord Xenyon* 

Vol. VI. D d ZyOy/y 
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1817. lyOyly and B.oe^ contra^ argued generally that a cer- 

tificate is discharged by a party's gaining a settlement in 

against another parish, (a) Yet they did not apply this argu- 

The Inhabit- . • i» 

ants of ment as shewing that the pauper's inhabitancy for 
upwards of forty days in &. Thomas d Bechet had 
discharged the certificate, so as to leave tlie parish of 
New/iaven unprotected by it upon his return to that 
parish ; but they insisted on the authority of Rex v. Spoi- 
land {b\ that he was setded in St Thomas d Beckett to 
which the certificate did not extend. And his return to 
l^ewhaven would no more prevent the operation of that 
settlement, than if, instead of returning thither, be had 
gone to an extra-parochial place, which, for this purpose^ 
Nevchaven might be considered, and had there ended 
his apprenticeship. 

Lord Ellenborough C. J. Had it not been for the 
certificate the settlement would have been at Nev^haven^ 
because that is the parish where the apprentice slept 
the last night of his service. The certificate prev^ents 
this ; but why is that to place a third parish in a worse 
situation ? There was nothing like a permanent resi- 
dence in 5/. Thomas h Beckett to constitute an abandon- 
ment of the certificate. 

Bayley J. The law on this branch of settlement is, 
that an apprentice is settled in the parish where he 
sleeps the last night of his apprenticeship, if he has slept 
there altogether during the year for forty nights. Ac- 
cording to that law, the pauper would have been settled 
in Newhavefi were it not for the certificate. How, then^ 
is the certificate, which is in the nature of a private bar- 
gain between two parishes, to vary the case as it regards ji 

(fl) Bet T. Great Torrington, Burr. S, C. 428. (6) Burr. 8. C. 587. 

third 



RusTUiaTOir. 
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third parish, and io the present instance to throw a 1817* 

charge on St. Thomas d Beckett which otherwise they 

would not have to bear ? In Rex v. Great Torrinstoru agninn 

^ The Inhibit- 

the certificate was completely discharged by a settlement anu of 
gained in another parish by apprenticeship ; but when 
was this certificate discharged ? 

Abbott J. The decision in Rex v. Spotland certainly 
gives colour to the argument of to-day, which would 
maintain that a settlement was acquired in the parish of 
8t. JTiomas d Becket, for the two cases are in circum- 
stances very similar. The facts of that case were these : 
the pauper was bound apprentice to a certificated man, 
from Middleton to Castleton, and served his master in 
Castleton for some years, and then removed with htm to 
Spotlandf where he served forty days, and then married ; 
from which time, till the expiration of his apprentice- 
ship, which was more than half a year, he worked with 
hb master in Spotland^ but lodged with his wife in 
Castleton. And the Court held, that although the cer- 
tificate sdll subsisted, yet that he had gained a settle- 
ment in Spotlandj for that the 12 Ann. c. 18. 5.2. only 
says, that an apprentice shall not gain a settlement in 
the parish to which his master was certificated. But I 
cannot help thinking that the Court were under some 
misapprehension of the terms of the statute; for it also 
says, ^* that the apprentice shall have his settlement in 
such parish, as if he had not been bound apprentice to 
such certificated person.'' 

HoLROTD J. The argument against the order of 
sessions would place a third parish in a worse situation 
than if a certificate had not existed. 

Order confirmed. 
Dd 2 
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1817. 



SJHr'^rt. The King against The Inhabitants of St. Mary, 

Leicester. 

S^plS^by "RY a rate made on the 27th June 1816, for the relief 
act of pariia- ^f ^|jg p^^f ^f ^f^ Mary^ ID Leicester^ the company 

Disnt* from rato «: «• 

in respect of of proprietors of the Leiceslershire and Northamptonshire 

the value of the "^ *^ 

lands increased canal Were rated at 1500/. for their canal, towing-paths, 
To\u per ie toU-house, tonnage dues or rates, and charged with the 

the poor's rate, sum of 225/. towards the said rate. On appeal, the 

sessions for the borough of Leicester amended the rate 
as hereafter stated, subject to the opinion of this Court 
on a case, which stated the making of the rate as 
above, and that by an act 33 6. 3. intituled <^ An act for 
making and maintaining a navigation from the town of 
Leicester to communicate with the river Nen^ in or near 
the town of Northampton^ and also a certain collateral 
cut from the said navigation,'' the said company were 
incorporated by the name and style of ^^ The Company 
of Proprietors of the Leicestershire and Northampton- 
shire Union Canal," and were empowered to make, 
complete, and maintain the said canal, and to take cer- 
tain rates for tonnage and wharfage for all goods carried 
or conveyed on the said canal, or collateral cut ; and by 
section 50. it is enacted, that, in respect of the lands 
to be purchased for the use of the said undertaking, the 
said company of proprietors, and their successors, shall 
bear and pay land-tax and all parochial taxes, equally 
and proportionably with other lands in the parishes or 
townships where the same shall be respectively situate 

the 
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the same to be considered as land after the same shall 
be cut, and to be estimated according to the mean value 
of the lands lying on each side thereof;" and by section 
106. it is enacted, ** That the said navigation canal, 
or collateral cut, or any of the works whatsoever to be 
made by virtue of this act, shall not be subject to the 
control, direction, survey, or order of any commission 

m 

of sewers, or to any law or statute relating to sewers 
whatsoever ; and the said company of proprietors shall 
and may, from time to time hereafter, be rated and 
charged to all parliamentary and parochial taxes, rates, 
and assessments, for or on account of any lands or 
grounds to be purchased or taken, or of any warehouses 
or other buildings to be erected by them in pursuance 
of this act, in the same proportions as other landsy grounds^ 
and buildings^ adjoining to or lying near the same^ are or 
shall be rated or charged!* The company have a toll- 
house in the said parish of Saint Mary^ at which part 
of the rates and tolls of the canal, to a considerable 
amount, are collected and received ; and they were rated 
for their rates and tolls becoming due and payable in 
the said parbh at 225/., being at the rate of Ss. in the 
pound on the sum of 1500/., the amount of the rate^ 
and tolls becoming due and payable in the said parish* 
The sessions amended the rate, by reducing it to 
20/. 65. 8£^., being the value of the lands and buildings 
belonging to the company in the said parish, in pro* 
portion to the lands and buildings adjoining, exclusive 
of the tolls ; in which proportion the company had been 
uniformly rated from the passing of the act, till the rate 
in question. The question was. Whether, by the said 
act, the tolls of the said navigation are exempt from the 
|)ayment of the poor's rates. If they are, the order of 

D d 8 sessions 
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The Kiwo 

agQVMt 

The Inhabit- 
ants of 
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1817. 

Hie KiMO 
against 
The Inhabit- 
ants of 
St Mart, 



sessions to be confirmed ; but if not^ the order to be 
quashed. 

Denmarif in support of the order of sessions, argued 
that the effect of this net was to make the lands and 
buildings of the company rateable in respect of their 
value, with reference to the adjoining lands, and without 
regard to their value as increased by the tolls. 

Scarlett, Clarke, and Reader, contrd, would have the 
act construed as not intended to exempt the company 
from contributing to the poor's rate according to their 
ability, created by the increased value of the lands ; and 
therefore they argued that this enactment was only 
intended to regulate the mode of distributing the as- 
sessment. For according to former decisions of this 
court (a), the whole line of a canal is not rateable in 
respect of tolls distributive, that is, in the several parishes 
through which it runs, but in the places only where the 
tolls are collected. Now, the meaning of this enactment 
was to alter that mode of assessment, by making the 
lands and buildings of the company in the respective 
parishes rateable, in the same proportion to the whole 
amount of the tolls received as the lands lying within 
each parish bore to the whole line oi canal. And in the 
course of the argument, it was thrown out that these 
tolls were rateable independently of the lands. 

But the whole Court were of opinion, diat tdila per u 
were not rateable (i), but only in connecdon with some 
local real property ; and that there was no doubt upon 

(a) JR«r ▼. Avf and Colder NavigatioH, 2 T. Jt* 660, Ret ▼. Page, 
4 7. R. 545. Reit ▼. Stqffbrdthire Canal, 8 7. R, 34a 
(p) Ret ▼. NkhoUen, lSEaM,330. miUamtr. Jim$t, Md. 946, " 

the 
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the coDstruction oi this act of parliament, that it had 1817. 

prescribed a special and definite mode of asceitaining the 

value of these lands, which excluded the consideration anninst 

^ ,, The Inhabit- 

OltoUs. anuof 

r\ Ji ^ St. Mart, 

Order confirmed* Lucutbi. 



The King against The Inhabitants of Long Saturday, 

*' June 21it. 

Bennington. 

/^N appeal, the sessions quashed an order for the Where j. a 
removal of Joseph Clarke^ his wife and children, J^rcuLea 
from Long Bennington^ in the parts of Kesteven^ in the ^a^and for"** 
county of lAncoln, to Stauntoti^ in the county of Noi- g4^;„*°^ft 
tingham: subgect to the (pinion of this Court on the ofthepurchMe^^ 

following case : — jnto possession 

in part per- 

The pauper Joseph Clarke^ when unmarried, was formanceof 
hired and served for a year in Staunionj and received his and continued 
yearns wages ; he afterwards agreed with one Blagg for as owner un-' 
the purchase of a copyhold house and an acre of land, in chaM*for nearly 
the parish of Edingley, for 150/. He paid the sum of '^^ ^re'Sdir^"' 
34/. on account of the purchase-money, and thereupon '»«« mnde. and 
entered into possession of the house and land in part arising between 

him and the 

performance of the contract, and continued to reside vendor as to 

the loan of part 

therein as owner, under such purchase, for nearly* six of the unpaid 
months. There was not any agreement in writing be- ^y, the parties 
tween these parties, nor was any surrender ever made* J|fj„j th^^n. 
After the pauper had thus been in possession of the ^'^^ *"^ ***** 



bouse and land for nearly half a year, a difference arose »houid be re- 

^ ^ ^ stored, J. C 

between him and Elass as to the loan of a part of the consenting to 

^ , , ^ take back 14/.: 

purchase-money remaining unpaid, which the latter had Heki» that this 

wss not such a 

agreed originally to lend, or forbear payment of to the purchase as 
pauper; whereupon the parties agceed to rescind the MtUementon 

D d 4 contract, '^' ^' 
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1817. contract, and that the possession should be restored, tbe 

pauper consenting to take back 14/., part of the S4iL be 

against had paid, and Blagg retaining the remaining 201. Tbe 

The Inhabit- ^ 

ants of court of sessions quashed the order of removal, on tbe 
BxxMixQTOK. ground that tbe pauper had gained a settlement in 
Edingley^ by a residence for more than forty days upon 
the estate he had so agreed to purchase, and as equitable 
owner thereof. If the Court shall be of opinion that 
such residence did confer a settlement in Edtngley^ 
the order of sessions to be confirmed ; if not, to be 
quashed* 

Scarlett and Denman^ in support of the order of 
sessions, argued that there was a sufficient interest in the 
pauper, coupled with a residence for forty days, to confer 
a settlement ; for there was possession and part pay- 
ment of the purchase-money, that is, a part performance 
of the agreement, upon which a court of equity would 
have decreed performance, {a) But an equitable in- 
terest is sufficient to confer a settlement ; for the rule is 
laid down, <Uhat if a party has clearly an equitable 
estate, which would be perfected in him by the inter- 
vention of a court of equity, he shall not be removed 
from it" [b) 

Nolan and Ba^y, contra^ did not controvert the rule 
as laid down, but they relied on the case from which that 
rule was taken, as an authority to shew that a settle- 
ment was not acquired in Edingley; for it appears from 
that case that an equitable interest capable of conferring a 
settlement, must be such as will clearly entitle the party to 

(a) Lacon ▼. Mertmt, 5 Aik, 1 . 

(6) Be» ▼• Siandon, anie, toL IL 468. » /mt Le Bkau J* 

a decree 
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a decree for a specific performance. It is not every con-> 
tract in Jleriy under which money may have passed, that 
will give this right; nor are a bare remedy in equity, and 
an equitable interest such as will confer a settlement, con- 
vertible terms; it should seem that an equitable estate (a) 
not merely an equitable right (£), is required for this pur- 
pose. Now, in this case, a part only of the purchase- 
money was paid, and although there was possession, the 
contract was still insert; and the purchaser abandoned 
it before he had either Jus in re or Jus ad rem. If he 
had been able and willing to pay the residue, and had 
sought to complete the purchase, perhaps it might have 
been different 



1817. 

The Knia 

agnnui 

The InbabiW 

anttof 

LOKO 

BnmixaTOiiu 



Lord Ellenborouoh C. J. I own that my mind was 
under an impression that a settlement was gained, until I 
heard the argument that has been last addressed to us. 
The question arises upon the construction of an act of 
parliament, which is couched in negative terms ; the act 
prescribes, that no person shall be deemed to acquire 
any settlement in any parish or place by virtue of any 
purchase of any estate or interest in such parish or 
place, whereof the consideration for such purchase doth 
not amount to the sum of SOL bandjlde paid, for any 
longer time than such person shall inhabit in such 
estate, (c) There is no question about the amount. 
The question is, whether there was any purchase; it is 
argued that there was none. What, then, is the mean- 
ing of this word purchase ? In point of law, I should 
say, in general, that there is no purchase until the con- 
sideration is paid or provided for. Yet, in equity, it is 



(a) Eex ▼• Pamnrick, Burr. S. C 783. 

(b) Bex T. North Cuny, Cold, 157. 

(c) See9G.l. C.7. <.5. 



saidy 
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1817. said, Uiere may be that which amounts to a purchase^ 

although the consideration be not paid. Granting that 

againu there may be ; yet at least one should expect an offer or 

The Inhabit- 
ants of readiness to pay the purchase-money. In a case like 

SsNNiMOToir. the present, it may be that a court of equity would not in- 
terfere* And is the court of quarter sessions to sit and 
hear argued matters of doubtful equity? Here was but a 
part payment, the purchaser might not be able or will- 
ing to pay the remainder. I cannot, thereforet pro- 
nounce that this was any thing like a clear equitable 
interest ; and if not, it does not appear to m^ that it 
was a purchase within the meaning of the act* 

Bayleit J. I am of the same opinion, that this was 
not a purchase within the meaning of the act. Before 
the passing of this statute, the amount of the purchase- 
money was immateriaL The language of the statute is, 
** estate or interest*'' Now, here, can it be predicated 
of this bargain that the pauper purchased any ^* estate or 
interest?" The bargain was not for the purchase of 
part of an estate, but of the whole, for 154/. He pays a 
part only. Could he be entitled to the estate, or to go 
to a court of equity to compel a conveyance, unless be 
had paid, or at least was ready to pay, the whole ? I 
should think not ; but it is enough if it be a doubtful 
question. I am of opinion, therefore, that this case 
does not fall within the words of the statute. The 
oourt of quarter sessions may look at plain cases of 
f^uitable title, but surely are not to be distracted by dis- 
cussing matters of doubtful equity* 

Abbott J. I am also of opinion that the pauper 
cannot be considered as the purchaser of an estate or 

interest 
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interest within the meaning of the statute. It is clear, 1817* 
that he had not the leffal estate ; but it is said, that an ^ „ 

® ' ' The Kino 

equitable interest is sufficient Where the entire pur- agmntt 

^ ^ The Inhabit- 

chase-money has been paid, a court of equity will con- anu of 
sider the vendor as a trustee for the purchaser; but BnfNuroiov. 
here not a fourth part of the purchase-money was paid. 
Until more was done, the seller, as it seems to me^ 
could not be considered as a trustee for the buyer. All 
that the buyer had acquired was a right, on doing some» 
tiling more himself, to call on the vendor for perform- 
ance; which, however, he abandoned. 

HoLROTD J. I have bad some difficulty as to whe- 
ther this might not be considered as a purchase within th« 
words of the statute. There was an agreement on the 
one part to buy, and on the other to sell, and a part 
performance. I have doubted whether that did not 
amount to a purchase within the meaning of the act. 
In one sense, perhaps, it may be considered as a pur*- 
chase; although in common parlance it is not a purchase 
until paid for. Upon further consideration, however, 
I think the act requires, in order to constitute it a puiv 
chase, that the entire consideration should be paid, or 
at least should be ready to be satisfied. Here, although 
more than the sum of SO/, was paid, yet the whole con^ 
sideration was neither paid nor provided for. And it 
seems to me that the party would not be entitled to have 
his purchase completed until this was done. The act, I 
think, iq)eaks of a purchase as of a matter where the 
consideration is settled. This view of the case removes 
my difficulty, and I am satbfied the case does not come 
within the statute. 

Order quashed. 
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5Srt. The King against The Inhabitants of Great 

Salkeld. 

A bastard born /^N appeal, the quarter sessions confirmed an order 

in /«, pending V-/ 

an order of re- for the removal of Lancelot Walker^ olberwbe 

mother from s. Nicholsofi^ his Wife and children, from the township of 

was afterwards Morlandj in the county of Westmorland^ to the parish 

heidto^b^ISt^ ^^^^^ Salkeld^ in the county of Cumberlandj subject to 

tied in s., and ^jjg opinion of this Court on the following: case : — 

relief given to "^ ° 

hiro by the The pauper had not gained a settlement by any act of 

parish officers . . 

of the parish his own. His mother, Catherine Nicholson^ was bom in 

which was the 

birth settle- the parish of Bongate, in Westmorland. About forty 

meat of the i i i_ • • i i 

mother, was years ago, she then bemg a single woman, and pregnant 
a^pr^umptionT ^'^^^ ^® pauper, was removed by order of two justices 
under the ch-- f^^ q^^^ Salkeld to Lmther, in Westmorland. Laay 

cumstances of ' 

Ws settlement /^^ appealed, and the order was confirmed at sessions, 

but on a case stated was quashed by this Court, (a) 
While the appeal was depending, and before the decision 
of this Court, the said Catherine was delivered of the 
pauper in Lawther^ he being a bastard. Soon after the 
order had been quashed in this Court, the mother returned 
to Great Salkeld^ and was removed from thence into the 
parish of Bongate^ whether by an order of removal or not 
did not appear; and the parish officers of that parish 
received her, and agreed to maintain her, and said she 
must nurse her child, who was then at the breast 
When the pauper was between six and seven years of 
age, and was residing with his aunt, Ann Nicholson^ at 

(o) See Be9 ▼. Lowtktr, Burr, S. C. 674. 

I 

Great 
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Greai Salkeldj the mother then being absent in service, 
the overseer of Bongate came over to GrecU Salkeldf and 
paid the aunt some arrears of parish relief then due to 
her for the maintenance of the child ; and said, that as 
the child was then so old it might begin to earn some- 
thing for itself by driving cows, and that he would take 
it away for that purpose. Upon the aunt's grieving to 
part with the boy, he threatened to diminish the weekly 
allowance of parish relief, if she would not permit him 
to take the boy from her. 

The question for the opinion of the Court is. Whe- 
ther, under the circumstances stated, the order of re- 
moval was properly confirmed. 



409 
1817. 

The Kiwa 

againsi 

The Inhabit- 

anUof 

Gkeat 

Salksxjv 



Scarlett and Lambf in support of the order of sessions, 
relied on Wood's case (a), and several other authorities. 

Courteney^ contrd^ argued that here was a clear setde- 
ment of the pauper in Bongate by acquiescence for forty 
years, and adoption on the part of that parish, which 
was the mother's settlement. 

Lord Ellenborouoh C. J. The birth settlement of 
the pauper, though in fact born at Lffwther^ was in Great 
Salkeld; for there he was in judgment of law bom ; be- 
cause the order of removal being vacated, the mother's 
right to be in Lawther was void ab initio. 

Batley J. I am entirely of the same opinion. If 
the circumstances were sufficient to raise a presumption 



(a) SaUt. 121. Much Waliham ▼. Ftram, Ibid. 474. 
4Wtofiy Ibid, 53S. 



Wettbury ▼• 



of 
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The KzMO 
agaifigt 
The Inhabit- 
ants of 
Grkat 
Salueld. 



of the pauper's settlement being in Bongate^ it was for 
the sessions, and is not for this Court, to draw that con- 
clusion. But I cannot see any ground for such a pre- 
sumption. The pauper being a bastard, and not having 
gained any settlement of his own, his birth-place is 
primd facie the place of his settlement. Lcmther was, in 
fiu:t, his birth-place, but that happened by the wrongful 
removal of his mother, as it afterwards turned out, from 
Great Salkeld. Therefore, it would be great injustice 
on the township of Morlandj if by this removal it were 
prevented from removing to Great SaUcdd^ the real 
place of his birth. For, in contemplation of law, the 
child shall be deemed to be born in that parish whence 
the mother was improperly removed, if it be born 
during the suspension of the order of removal by ap- 
peal, and the order be finally vacated. And this is 
upon the principle that no one shall take advantage of 
his own wrong. 



Abbott J. I am also of opinion that this pauper 
must be considered as born in Great SalkeleL An ille- 
gitimate child is, as it cannot derive a settlement from 
Its parents, in the first instance settled where bom ; but 
where the mother is improperly removed, the law says, 
that the parish whence the removal was made, and where 
but for this the child would have been bom, is to be 
considered as the place of birth. 



HoLROYD J. I am of the same opinion. In con- 
sideiBtion of law it is exactly the same as if the child 
had been actually born in Great Salkeld. 

Order confirmed* 
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The Kino against The Inhabitants of Saint Saturday, 
Andrew, Holborn, (Saffron Hill, Mid- "'^ 

DLESEX.) 

UPON appeal, the quarter sessions for the county of Where a parish 
Gloucester connrmed an order for the removal of into two 
Mary Aldridge and her child from the parish of Pains- £, ami if., 
noick to the parish of St. Andrew, Hdbam, Saffron HiU, ^^^^^^^ 
subject to the opinion of this Court upon the following J^JJ^^^V^ 
case : — ®"® *** ^^^ 

other, and a 

The divisions of St. Andrew, Holbom, Saffron HiU, woman, who 

*^ was settled in 

Middlesex, and of St. Andrew, Holbom, London, al- Jf.,wasr». 

moTcd from a 

though divisions of the same parish, have separate over- third parish to 
seers, make separate rates, try appeals on mutual orders retno^vid di- 
of removal, and, as far as concerns tlie maintenance of ^^^^ order* 
the poor, are in all respects separate districts. Pending u^q**^*^]!^ 
an iqspeal upon an order removing the pauper as a 21?**'^^°^ 
single woman with child, from Painswick to St. Andrew, woman was de- 

, liYered in L. of 

Holbom, London, she was delivered of the child in the a bastard child, 

and afterwarda 

latter district The judgment of the quarter sessions uie woman and 

, « • M^ -r-k ' * 7 n 'j*^* her child ha?* 

on the appeal was against Patnswick, for misdirection j^g ^^q ^^ 
of the order of removal, and Painswick accordingly took ^rremovlng^ 
back both the mother and child from the district of St. P*n^» were re. 

moved by order 

Andrew, Holbom, London, and removed them by a fresh ^ ^- •• if «Jd, 

' ' ' -^ that the child'! 



order to the now appellant district of St. Andrew, HoU settlement 

not in Af., but 

bom, Scfffron Hill. The settlement of the mother is in the removing 

parish* 

admitted to be in the appellant district, and the only 
question for the opinion of the Court is. Whether the 
same district is also the place of the child's settlement. 

Nolan 



412 



CASES IN TRINITY TERM 



1817. 



The KiKO 
against 
Tbe Inhabit- 
ants of 
St. ANDRiWy 

HoLlOftW. 



Nolan and fF. £• Taunton, in support of the order of 
sessions, did not dispute the general principle laid down 
in the preceding case, as to the settlement of a bastard 
born pending an appeal against an order removing the 
mother, which is afterwards quashed ; but they said that 
this principle only applied to cases where the order is 
quashed upon the merits. Now, in the present case, the 
order was quashed for want of form, that is, for its mis- 
direction to the wrong district, and therefore was like the 
case where an order of removal is suspended ; in which 
case the law provides (a), that if the woman is delivered 
during such suspension, the child shall be deemed to be 
settled in the parish in which was the legal settlement of 
the mother at the time of her delivery. 



"But per Curiam. The statute has no regard to orders 
of removal improperly made, so as to give them a kind of 
floating existence until the blunder is cured by a fresh 
order. The order in question to the wrong district, is 
the same as if it had been directed to a wrong parish. 

Order quashed as to the child. 



(a) Stat. 55 G. 5. c 101. <. 6. 
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Good against Wilks. irednuda^, 

° June 25th. 

THE defendant was arrested upon an attachment for AnrT/uisattaclii> 
- ment lies for 

non-payment of money, pursuant to a rule of court non payment 
founded upon an award. Two days before the return sualirto a rule 
of the writ, he requested the plaintiff's attorney to suffer ^onanaw*ard» 
him to go at large until the morrow^ in order that he ^*J^,^^n*^" 
misrht obtain security for the money. The attorney con- 8«ff»?»^ ^ (SP 

" '' "^ •'at large upon 

sented, upon the defendant's giving an undertaking in the original 

... attachment, 

writing to return into custody within the time proposed, upon terms 
On the morrow the agreement was renewed for another u\\e6 to com* 
day, but at the expiration of that time tiie defendant ^ ^ ^^ 
absconded. 



Manyat obtained a rule nisi for an alias writ of 
attachment 

Scarlett^ Gwney, and HoU^ who shewed cause, con- 
tended that an attachment against the person for non- 
payment of a debt, was in the nature of final process 
upon which the party has not a day in Court ; it was, 
therefore, analogous to a capias ad satisfaciendum. But 
if a plaintiff, having the defendant in execution upon a 
ca. sa.j permit him to go at large, although it be on 
terms which are not afterwards complied with, — as upon 
an undertaking to render himself on a given day if he 
do not in the mean time pay the debt (a), or to pay the 

(a) Chrke v. Clement^ 6 T. R, 5S5. 

Vol. VI. E e debt 



"WlLXS. 
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1817. <3ebt at a future time (a)y and on failure to be liable to 
— "■" be taken again in execution (i), — yet the plaintiff cannot 
again$t resort to the judgment, or again charge the defendant's 
person in execution. 

Bayley J. This case is different from the case of a 
capias ad satisfaciendum ; for here the writ is not only 
to procure satisfaction to the party, but also to satisfy 
the Court for the contempt. 

HoLROYO J. In the cases cited the debt was con«- 
sidered as satisfied, by the plaintiff having had his 
debtor once in custody in execution ; but the foundatioB 
of this proceeding is the contempt of Court ; the prin- 
ciple of law, therefore, which governed those cases ^loes 
not apply. Indeed, those cases were considered so 
strong, that the legislature (c) interposed in favour of 
the creditor, and provided that, although he had con- 
sented to the discharge of his debtor, he should not lose 
the benefit of his judgment altogether, but might have 
execution against the land or goods. 

Rule absolute. 

(a) Tanner v. Hague, 7 T. R, 420. 

(6) Bladcbum v. Stupart, 2 JSa$i, 245. 

(c) 41 G. 5. c. 64. s. 1., but this act fau esipirkU 
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White against Givens. wedmtday, 

^^ June 25th. 

IN debt OQ bond, in the penal sum of 4000/., con- Where defend- 
, , ant is under 

ditioned to pay 2000/., the plaintiff filed his declar- terms to ple^d 
ation on the 25th of May. The defendant obtained an must plead 
order for lime to plead, on the usual terms of pleading helnten^boni 
issuably, and Uking short notice of trial for the ad- '^', ^^^^^^ 
journed sittings after Easier term, and pleaded that only ^^^'^^8 pleaded 
50/. were due on the bond, as to which a set-off. Re- cannot 8t"ite it 

out and plead 

plication, that at the commencement of the suit more was the general 

issue, although 

due on the bond than 50/., to wit, the said sum of 4000/*. he has not been 
The plaintiff added the similiter^ and delivered the paper by his plea, 
book on 27th May, with notice of trial for the adjourned 
sittings on the 3 1st. On the 28th, defendant's attorney 
returned the paper book, with notice that he had struck 
out the similiter^ and filed a demurrer to the replication. 
On the 7th of Jtme, the plaintiff joined in demurrer, 
and delivered the demurrer book with the usual rule ; 
at the expiration of which the defendant's attorney 
returned the demurrer book, with notice that he had 
struck out the special plea, and pleaded the general 
issue of non est factum. On the 12th of June the plain- 
tiff signed judgment for not returning the demurrer 
book. A rule nisi was obtained for setting aside the 
judgment for irregularity, on the ground that the de- 
fendant, not having been ruled to abide by his plea, was 
at liberty to pursue the course above stated. 

CampbeUf who shewed cause, denied the necessity of 
ruling the defendant to abide by his plea, in order to 

Ee 2 fix 
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1817. fix him to it, where he was under terms to plead 
issuably. 



White 
agninst 

GlVXNS. 



E. LaweSi contrdf insisted that the defendant bad 
complied with the terms, by pleading an issuable plea, 
and might, as in ordinary cases, strike out the special 
plea and plead the general issue, where he had not been 
ruled to abide by his plea. 

But per Curiam. The meaning of the undertaking 
was, that the defendant should bond Jide plead the plea 
on which he rested his defence, and should adhere to it 
Here the defendant, by striking out the plea which he 
first pleaded, acknowledged that it was false. After that 
it was not competent to him to plead another issuable 
plea, and thus prevent the plaintiff from trying the 
cause and having- judgment, as he would have been 
entitled to if time for pleading had not been given. 

Rule discharged with costs. 
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ABATEMENT. 

See Pleading, 2. 6. Indictment. 
Practice, 9. 

ADMINISTRATOR. 
See Costs, 3. 

AFFIDAVIT. 

1. Affidavit to hold to bail, stating 
that defendant was indebted to 
plaintiffs in 130/. and upwards, 
for work and labour done, and 
for paper found by plaintiffs and 
their servants, in and about the 
printing of a certain book of de- 
fendant, and at his request, was 
held to be sufficient to shew that 
the work was done, and the ma- 
terials found for the defendant, 
and at his instance. Gale and 
Another v. Leckie, E. 57 G. 3. 

Page 228 

2. The intituling of an affidavit, by 
describing the plaintiff a " gent., 
one, &c., the plaintiff not being 
an attorney, does not vitiate the 



affidavit, but the description may 
be rejected as surplusage* Reeves 
V. CrUp, E. 57 G. 3. Page 274 
3. The affidavits of individual jurors 
to impugn a verdict recorded, on 
the ground that it was not given 
with their assent, are not re- 
ceivable ; but the affidavits of by- 
standers as to what passed within 
their knowledge, touching the de- 
livery of the verdict, and dissent 
of some of the jury at the time, 
are admissible ; and if the Court 
see reason to think that some of 
the jury may not have heard what 
passed at the time of delivering 
the verdict by the foreman, they 
will direct a new trial, and will not, 
at defendant's request, merely 
vacate the verdict, in order that 
it may be tried by the same panel, 
as if no trial had taken place. 
Rex V. fVooler, T. 57 G. 3. 366 

AMENDMENT. 
See Practice, 1. 

Ee S 
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AWARDS. 



BAIL. 



APPEAL. 

See Sessions. 

APPRENTICE. 
See Settlement. 

ARREST. 
See Privilege. Sheriff. 

ASSUMPSIT. 
See Monet had and received. 

ATTORNEY. 

An attorney sued upon a recog- 
nizance of bail, is entitled to his 
privilege, although, by rule of 
court, an attorney is prohibited 
frob being bail. Harper v. 2a- 
hourdin, T. 51 G. 3. Page 383 

AWARDS. 

1. Where, by deed of arbitration, 
dated 1st o^ June, the arbitrators 
were to make their award on or 
before the 1st of October^ with 
power, in case they should not 
agree in making their award 
within the time, to appoint an 
umpire, and his award to be 
binding, so as it be made within 
six months aflcr the date of his 
appointment, and the arbitrators 
appointed an umpire within the 
time allowed to them, who made 
his umpirage within six calendar, 
but not within six lunar months, 
of his appointment: Held, that 
the umpirage was ill made. In 
the matter of Stoinford and Horn^ 
E. 57 G. 8. 226 

2. Award that the sum of 23(V. is 
due from defendants to plaintiffs, 
and that out of said sum defend- 



ants should pay to arbitrators 93/., 
being the expenses of preparing 
the agreement of reference and 
their award, and for their charge, 
trouble, and attendance, on the 
reference and arbitration, and 
certain costs, which they award 
to be paid to solicitor of plaintiffs, 
in respect of certain actions men- 
tioned in the agreement of re- 
ference, leaving the sum of 136/., 
which they award to be paid to 
plaintiffs: Held, that the award 
was void for uncertainty, in di- 
recting a sum in gross to be paid 
to the arbitrators for the objects 
above mentioned, without speci- 
fying the particular sum to be 
appropriated to each object. Ro' 
binson and Another v. Henderson 
and Others, E. 57 G. 3. 

Page 276 

BAIL. 

See Practice, 10. 15. 

Afler the bankruptcy of defendant, 
plaintiff may sue out a ca, sa.f 
and proceed under it to fix the 
bail ; therefore where ca, sa. 
issued 1st of Mai/ 1816, returned 
non est inventus on the 1 9th ; on 
22d, sou fa. against the bail, and 
nihil returned ; on 14th of June, 
alias sci.Ja., returnable SOth, and 
nihil returned ; on 3d July rule 
given to bail to appear ; and on 
9th judgment for default of ap- 
pearance ; on 23d of February, 
1816, commission of bankrupt 
issued against defendant, de- 
clared bankrupt on 11th March, 
who surrendered to commission 
28th and 29th March, and on 
27th AprU had further time 
allowed to finish his examination, 
till 28th May: Held, that the 
proceedings against the bail were 
regular, notwithstanding the bank- 
ruptcy of defendant, and pro- 
ceedings under it ; for the issuing 

of 



BANKRUPT. 
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of the ca. sa. was good notice to 
the bail, who are not restrained 
by 5 G. 2. c. 30. s. 5., which frees 
the bankrupt from arrest by any 
of his creditors during the time 
of his examination. Payne v. 
Spencer t E. 57 G. 3. Page 231 

BANKRUPT. 

See Bail. Practice, 15. 

An assignment by bankers, then in 
failing circumstances, and who 
had stopped payment, of all their 
estate and effects to trustees for 
the benefit of their creditors, is 
an act of bankruptcy, although 
the assignment be made merely 
for the purpose of making an act 
of bankruptcy ; and a commission 
sued thereon is good, although 
the affidavit to found it be made 
prior to the date of the assign- 
ment, if the commission be sealed 
after that date. Bankers' notes 
payable on demand, held by a 
creditor of the bankers, if not 
sufficient before demand made to 
constitute a good petitioning cre- 
ditor's debt, do not extinguish 
the prior debt due from the 
bankers. Cash and notes de- 
livered over by the partners of a 
country bank, being at the time 
in failing circumstances, and hav- 
ing suspended payment, and who 
a few days afterwards became 
bankrupts, to a partner of a Lon- 
don banking-house, their cor- 
respondents, who had come down 
for the alleged object of render- 
ing them assistance, part of which 
notes and cash was delivered upon 
the faith that assistance would be 
given, and the other part without 
any such expectation, were held 
to be recoverable by the assig- 
nees of the bankrupts, as money 
had and received, although there 
was no idea at the time of de- 



livery of giving an undue pre- 
ference, and no contemplation of 
an act of bankruptcy. Simpson 
and Others v. Slices and Others ^ 
E,57G.3. Page 295 

BARON AND FEME. 
See Husband and Wifk. 

BILLS OF EXCHANGE. 
See Pleading, 4. Pkactice, 16. 

1. A presentment of a bill of ex- 
change at the banking-house 
where payable, after banking- 
hours, is sufficient, if a person be 
stationed at the banking-housOy 
and return for answer no orders. 
Gamett v. Woodcock^ H. 57 G. 3. 

44 

2. Plaintiff declared that J. T., on 
22d February 1816, made his bill 
of exchange, and thereby re- 
quired defendant, four months 
after date, to pay at Messrs. F. 
and Co. Lombard Street^ &c. On 
demurrer, assigning for cause 
that the biil was payable four 
months after date, but no date 
was assigned to the bill, and that 
the non-payment by Messrs. V. 
as well as by defenaant, was not 
negatived : Held, that the de- 
claration was well, for it shall be 
intended that it was dated on the 
day when it was made, and the 
bill did not purport that Messrs. 
V. would pay. Giles and An- 

other V. Bourne, H. 57 G. 3. 73 

3. A bill of exchange was drawn 
by mistake, as dated on the cor- 
responding day of the preceding 
month, instead of the day when 
drawn, and carried by the payee 
to defendant for acceptance, who 
accepted it, noticing the mistake ; 
afterwards the payee, upon com- 
munication with the drawer, al- 
tered the date to the day when 

E e 4 drawn. 
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BOND. 



BRIDGE. 



drawn, and acquainted defendant 
with what he had done, who ap- 
proved the same ; before the bill 
was negotiated, defendant, at the 
request of payee, that he would 
make it payable in Londoriy added 
to his acceptance the words, 
** payable at Mr. A. Isaacs. Saint 
Mary Axe, London .•*' Held, that 
a new stamp was not required on 
account of either of these alter- 
ations. Jacob V. Harty E. 51 G.3. 

Page H2 

BOND. 

See Evidence, S. 

Bond by defendant as surety for 
W. and W,, with a condition re- 
citing that obligees were bankers, 
and W. and W, paper manufac- 
turers, and had overdrawn their 
account with obh'gees 4822/., and 
in order to enable them to carry 
on their business, had applied to 
obligees to allow them for a time 
to overdraw such further sums as 
they should require, so as that 
the sum, together with the 4822/., 
should not exceed in the tohole at 
any time 5000/., which obligees 
had agreed to do, and the con- 
dition was for the payment by 
iV. and W, and defendant, or any 
of them, of the sum of 4822/., and 
also such further sums as obligees 
should or might thereafter ad- 
vance to W» and fT. in the course 
of their business, not exceeding 
in the whole 5000/. : Held, not to 
be avoided by the obligees hav- 
ing allowed fT. and W. to over- 
draw to an amount, together with 
the 4822/., exceeding 5000^., and 
therefore defendant's plea to that 
effect was ill pleaded; for the 
restrictive words in the recital 
were not to be construed as con- 
ditional, that if obligees exceeded 
the amount the bond should be 
void. 



Plea, that after the making of 
the bond, the partnership of obli- 
gees was dissolved and a new 
])artnership formed, by the re- 
tiring of one of the old partners 
and admitting a new partner, with 
which new partnership W* and 
fT., with the privity of the re- 
tired partner, kept an account, 
and that at the time of the dis- 
solution of partnership, a balance 
of 5000/. was due from W. and 
W. to the partnership for such 
overdrawing ; but the partnership 
did not at any time demand pay- 
ment of it, but on the contrary, 
at and after the dissolution, dis- 
charged W. and W, from making 
such payment, and consented that 
the balance should be, and it was 
transferred to the account be- 
tween IV, and W. and the new 
partnership, and became incor- 
porated in their account : Held, 
that the plea was ill, for an as- 
signment of a chose in action is 
no discharge of an obligation. 
Parker and Others^ Assignees of 
Petifold and Another^ Bankrupts^ 
V. G. F. IVise, E. 67 G. 3. 

Page 239 

BOTTOMRY. 
See Insurance, I. 

BRIDGE. 

A hundred may be charged by pre- 
scription with the reparation of a 
bridge ; and this, although it ap- 
pears that, by a statute withm 
time of legal memory , one of the 
townships, parcel of the hundred, 
was then annexed to it. Rrx v. 
The Inhabitants of the Hundred 
of Oswestry, T. 51 G. 3. 861 
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CARRIER. 

See Pleading, 6. 

A carrier's notice, limiting his liabi- 
lity, not available, if it appears 
that it did not come to the know- 
ledge of the customer. Kerr 
and Another v. WiUan^ E.Sl G.3. 

Page 150 

CHOSE IN ACTION. 

See Bond. 

A trustee under the 54 G. 3. c. 1 37. 
(Scotch bankrupt act) cannot sue 
in his own name for a chose in 
action. Jeffery s. M'Taggart^ H. 
57G.3. 126 

CONTRIBUTION. 

Where plaintiff and defendant were 
two of a committee appointed at 
a vestry meeting for the purpose 
of prosecuting nuisances on the 
waste lands and highways of the 
parish, which committee ap- 
pointed an attorney, who prose- 
cuted and obtained a verdict, 
and afterwards sued plaintiff for 
his bill of costs, which was re- 
ferred to arbitration, and 235/. 
with costs of the action were 
awarded against plaintiff: Held, 
that plaintiff might maintain as- 
sumpsit against defendant for 
contribution. Holmes v. William^ 
fion, £. 57 G. 3. 158 

COSTS. 

1. The defendants, in several ac- 
tions on a policy of insurance, 
paid money into court, and (the 
plaintiffs refusing to consent to a 
consolidation rule) obtained a 
rule for staying proceedings in 
the others until after the trial of 
one, upon the terms of their ad- 



mitting their subscription to the 
policy, the interest of plaintiffs, 
&c., and afterwards judgment 
passed for defendants in the case 
tried : Held, that plaintiffs were 
entitled in the other actions to 
costs, to the time of paying 
money into court. Poxvell and 
Another \, Parkinson^ H.57G. 3. 

Page 107 

2. Upon indictment for not repair- 
ing a highway, removed by the 
prosecutor, if the Judge at nisi 
prius certify that the defence was 
frivolous, the prosecutor shall 
have his costs, notwithstanding 
the defendant hath obtained a 
rule nisi to arrest the judgment. 
The King v. The Inhabitants of 
St. John the Baptist^ Margate^ 
i/. 57G.3. 130 

3. Administrator not liable to costs 
of nonsuit where the cause of 
action arises in lifetime of intes- 
tate. Jones f Administrator, v. 
miliams, E. 51 G. S. 178 

COVENANT. 

1 . Covenant lies on a deed of com- 
position with creditors; by one 
of two partners, who signs the 
deed in the name of his firm, and 
sets his seal thereto, for non- 
payment of an instalment due on 
a partnership debt ; for the other 
partner not being a party to the 
deed, cannot join in covenant. 
Metcalfv. Rycroji, H. 57 G.S. 

75 

2. In covenant upon a charter- 
party of affreightment, by which 
the owner covenanted to take on 
board at London the freighter's 
goods, and to proceed therewith 
to Monte Fideo, and there de- 
liver them, and receive another 
cargo, and proceed therewith to 
the port of discharge in Great 
Britain, and there deliver the 
same and end the voyage, in con- 
sideration 
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sideration of which the freighter 
covenanted to pay so much per 
month for freight during the 
voyage to M. V. and back to her 
port of discharge, it is not enough 
to allege in the declaration that 
the ship, after taking in a cargo 
ID G. B,f and proceeding in part 
on her outward voyage, was 
against the will and without 
the default of the owner, and 
through the act of the super- 
cargo, the servant of the freighter, 
seized and brought back to 
London, and detained until re- 
stored to the owner, in conse- 
quence of which she required 
repair, and which plaintiff caused 
to be done with proper despatch, 
and was ready and willing to 
cause the ship to prosecute and 
complete her voyage, and offered 
her to defendant for that pur- 
pose, and requested him to de- 
spatch her, and upon this to 
assign a breach that defendant 
refused to despatch her, and re- 
nounced the charter-party, and 
further prosecution of the voy- 
age, and discharged the plaintiff 
from the same, per quod the 
plaintiff was hindered from en- 
deavouring to complete the voy- 
age, and to earn the money sti- 
pulated by the charter-party to 
be paid at her port of discharge ; 
for the defendant having once 
despatched the ship, there was 
no obligation upon him to de- 
spatch her a second time. Smith 
V. mUon, H. 57 G.3. Page 78 
3. In covenant the plaintiffs declare, 
that A,, B.y C, and Z)., by in- 
denture, demised to defendant, 
and make profert of the coun- 
terpart. Plea, non est factum. 
After proof of the execution of 
the counterpart by defendant, it 
is competent to produce the 
lease, to shew that only two of 
the four lessors executed it ; and 



DENMARK. 

defendant having so done, and 
thereupon a nonsuit having been 
directed : Held, that the nonsuit 
was well. Wilson and Others v. 
Wool/ryes, T. 57 G. 3. 

Page 341 

DEATH, Page 141. 

DENMARK. 

An ordinance made by the govern- 
ment of Denmark pending hosti- 
lities with Great Britain, whereby 
all ships, goods, money and 
money's worth of or belonging 
to English subjects were de- 
clared to be sequestrated and 
detained; and all persons were 
commanded, within three days, 
to transmit an account of debts 
due to English subjects, in de- 
fault of which they were to be 
proceeded against in the Ex- 
chequer, in consequence of which 
a suit then depending in the 
Danish Court for recovering a 
debt due from a Danish to a 
British subject was not further 
prosecuted, and the debt was 
afterwards paid by the Danish 
subject, at the rate specified by 
the ordinance, to commissioners 
appointed in virtue of the ordi- 
nance to receive payment, upon 
production of whose receipt the 
Danish court quashed the suit, 
was held to be no answer to an 
action against the Danish subject 
to recover the same debt in the 
courts of this country; for the 
ordinance, not being conformable 
to the usage of nations, was held 
to be void. Wolff' and Others, 
Assignees of J. Wolff and J. Dor- 
vilie. Bankrupts, v. OxhoUn, H. 
51 G. 3. 92 

ELEGIT. 
See Phacticb, 8. 
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ENGINE. 

The riotous demolishing of frames 
for the manufacture of frame- 
work lace is not an offence for 
which the Stat. 52 G. 3. c. 130. 
«. 3. gives a remedy against the 
hundred ; for such frames are not 
within the meaning of the word 
engine, as used in that act. 
Or gill V. Smith and Another, E, 
57G.S. Page 182 

EVIDENCE. 

1. In assumpsit on two judgments 
recovered in the Supreme Court 
of Jamaica f copies of the judg- 
ments, purporting to be signed 
by the clerk of the court, and 
certified by him to be true 
copies, accompanied by a certi- 
ficate of a notary public of his 
being clerk of the said court, 
and by another certificate of the 
governor, under the seal of the 
island, that the person so certify- 
ing was a notary public, were 
held to be inadmissible evidence 
to prove the judgments. Appleton 
v. Lord Brayhrooky H, 57 G. 3. 

34 
Black v. Lord Braybrook^ H. 
57 G. 3. 39 

2. In ejectment by the vendee of a 
term sold under &fi.Ja. against 
the defendant in execution, it is 
sufficient to produce the Ji. fa. 
without proving a copy of the 
judgment. And where it ap- 
peared that the term had been 
granted to defendant's father, 
and that on his death, intestate, 
his son </. B. entered and took 
administration, and was possessed 
till his death, and that on his 
death, defendant, his brother, 
entered, and that by indenture 
between defendant and B. M. 
(concerning other premises) it 



was recited that defendant was 
legal personal representative of 
</• B. : Held, that this was primd 
facie evidence that the term was 
vested in defendant. Doe dem. 
Batten v. Murless, H. 57 G. 3. 

Page 110 
3. On non estjactumy held that the 
defendant could not give in evi- 
dence that the bond was given 
for repayment to plaintiff of 
monies which had been em- 
bezzled by the servant of plain- 
tiff, which consideration had been 
concealed from defendant when 
he executed the bond. Harmer 
anU Another v. Rowe, E, 57 G. 3* 

146 

FORCIBLE ENTRY. 

Indictment for forcible entry, 
charged that defendants into one 
messuage, &c., then and there 
being in the possession of one 
IV. P.y he, the said W. P., then 
and there being also seised thereof^ 
with force and arms, &c. did 
enter, and the said W. P. from 
the peaceable possession with 
force and arms, &c. did put out. 
After conviction of defendants ; 
Held, that this was a sufficient 
averment of the present seisin of 
W. P. to warrant the Court in 
awarding a writ of restitution. 
Rex V. Hoare and Others, E, 
57 G. 3. 266 

FOREIGN LAWS. 
See Denmark. 

FRAUDS, STATUTE OF. 

Plaintiff having distrained for rent- 
arrear, goods which the tenant 
was at that time about to sell, 
agreed with defendants to deliver 
up the goods, and to permit them 
to be sold by one of defendants 

for 
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for the tenant, upon defendants' 
joint undertaking to pay to plain- 
tiff all such rent as should appear 
to be due to him Trom the tenant ; 
and he thereupon delivered up 
the distress: Held, that this 
agreement was not within the 
statute of frauds. Edward) v. 
Keliv and Another, E. 51 G. 3. 
Page2(H 

FREIGHT. 
See Covenant, 2. 

HIGHWAY. 

See Costs, 2. 

HOLIDAY. 
See Practicb, 6. 

HUSBAND AND WIFE. 

£fePLKADINO| 5. 

The court on motion set aside a 
judgment on a warrant of attor- 
ney given by a ferae covert, al- 
though she had been divorced & 
mentS et ihoro. Failkorne v. Bla- 
ouire and Catherine the Wife of 
F.Lee, H. 5T G.3. 73 

HUNDRED. 
See Bridge. 

INDICTMENT. 
See Forcible Entry. 

1. Indictment against A. by the 
aildilion of tervant is ill; but if 
A I'ltnd in abatement, he must 
give a better addition. The 
liins! V. Chtckett and Othere, H. 
67 G. 3. 88 

2. After verdict of " guilty " on 
an indictment for perjury, in an 
answer exhibited to a bill filed in 



INSURANCE. 

the Court of Exchequer, the 
Court refused to arrest the judg' 
ment, on the ground that the 
answer was intituled as an an- 
swer to a bill of the plaintiffs, but 
varying the Christian name of 
one of them. The King v. Ro' 
6ert Roper, E. 57 G. 3. 

Page 327 

INSURANCE. 

1. A policy of assurance on a bot- 
tomry bond, made to two persons 
in partnership, is void, by reason 
that Stat. 6 G. 1 . c. 1 8. makes the 
lending by partners on bottomry, 
and the bond void; and in an 
action against the assurer oa 
such bond. Held, that he might 
object that the bond was void, 
although, under a consolidation 
rule, he had agreed to admit the 
plaintiff's interest. Everth and 
Another^. Blackburn, E. 51 G.3. 

152 

2. An assured, upon a policy ef- 
fected in terms sufficiently lai^e 
to comprehend an illegal adven- 
ture, and who intends thereby to 
cover an illegal adventure, can- 
not recover back the premium 
without some formal renunciation 
of the contract made known to 
the underwriter before thebring- 
inc of the action, although the 
odvenlure is never entered upon ; 
therefore, nn a policy on goods 
on board the Audaz, (a Spaniih 
ship), or any other ship or ships 
at and from Ncm Orleani and 
Pentacola to a port in the United 
Kingdom, Pentacola, at the time 
of effecting the policy, belong- 
ing to Spain, and New Orleant 
to America! which latter coun- 
try was at war with this country, 
but Spain was neutral, and the 
assured intending by the policy 
to cover an importation of cot- 
ton-wool from) Nem Orleans to 

Liver- 



INSURANCE. 

Liverpool: Held, that, suppos- 
ing this to be a case in which the 
assured was at liberty to rescind 
the contract, yet, as he had not 
given any notice to the under- 
writer of his intention to do so, 
he could not maintain an action 
to recover back the premium, 
although no cargo was loaded on 
board the ship named, or any 
other ship covered by the policy. 
Palyart v. Leckie, E. 51 G. 3. 

Page 290 
3. If a policy of assurance be in its 
language large enough to com- 
prise an illegal adventure, and 
the assured contemplated an ille- 
gal adventure, the underwriter is 
not entitled to sue for the pre- 
mium ; therefore, where a broker 
effected a policy with plaintiff*, 
an underwriter, on goods on 
board a Spanish ship at and from 
Nexv Orleans and Pensacola^ both 
or either to her port of discharge 
in the United Kingdom, with a 
memorandum of receipt of the 
premium from J. P. (a merchant 
m London)^ which policy was on 
behalf of a Spanish merchant at 
Vera CruZf and at the time of 
effecting it Nexv Orleans belonged 
to the Americans^ who were at 
war with this country, and Pen- 
sacola to the Spaniardsp who 
were neutral ; and the object of 
the assured was to cover an im- 
portation of wool in Spanish 
ships, from Neto Orleans to Great 
Britain : Held, that the under- 
writer could not recover from 
the broker the premium, inas- 
much as such adventure from 
Nexv Orleans with cotton-wool 
was illegal ; and if plaintiff in- 
tended to protect it, his sub- 
scription was illegal ; and if he 
did not, it was void, and so no 
consideration. Jenkins v. Poxver^ 
E. 57 G. 8. 282 
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JURISDICTION. 

The jurisdiction of justices under 
the 35 G. 3. c. 11 3-, upon an in- 
formation for selling ale, &c. by 
retail without a licence, is not 
taken away by 48 G. 3. c. 143, 
The King v. Drake and Another, 
H.57G.3. Page 116 

JURY. 
See Affidavit, S. 

LANDLORD AND TENANT. 

See Notice to Quit. Plead- 
ing, 1. 

LEASE. 

A proviso in a lease for years, 
(whereby the rent is payable on 
a day certain, at the mansion- 
house of lessor,) that if the rent 
shall be unpaid for forty days 
after the day whereon it is re- 
served (although not demanded), 
the lease shall be void, does not 
make the lease voidable by the 
lessee by reason of his having 
overstaid the forty days allowed 
for payment; and in debt by 
lessor on bond given by lessee 
and defendant in a penal sum, 
conditioned for payment of said 
rent at the day and place men- 
tioned in said lease, plaintiff* may 
assign for breach, nonpayment 
of rent at the day and place, 
without shewing a demand of the 
rent. Rede v. Farr, H. 57 G.S. 

121 

MANDAMUS. 

See Sessions. 

Mandamus to a freeman of the city 
of Oxford to take upon hioisejif 
the office of common council- 

maDi 
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man, although he had not taken 
the sacrament within a year of 
his election. Rex v. Walker, E. 
51 G. 3. Page 277 

MONEY HAD AND RE- 
CEIVED. 

Where defendant, being a creditor 
of plaintiff, entered into a com- 
position-deed with the other cre- 
ditors to receive 10^. in the 
pound, under an agreement with 
plaintiff that he would give de- 
fendant his promissory notes for 
the remainder of the debt, which 
notes were accordingly given, 
and the composition was paid to 
defendant, and he negotiated the 
promissory notes, the holder of 
one of which enforced payment 
from plaintiff by action : Held, 
that plaintiff might recover back 
the amount from defendant in an 
action for money paid, had, and 
received. Smith v. Cuff^E. 57 G.3. 

160 

NOTICE TO QUIT. 

1. Notice to quit to a tenant of 
lands originally devised to the 
rector and churchwardens of a 
parish, and their successors in 
trust, signed by the rector and 
churchwardens, requiring him to 
deliver up the premises to the 
rector and churchwardens for the 
time beings is ill. Doe dem. Brooks 
and Others v. Fairclough, H. 
57 G. 3. 40 

2. Agreement between P, and fV. 
for the sale of lands to fT., to 
be completed on 25th March, 
and before the day fV. agrees to 
let to defendant from that day, 
and defendant is let into pos- 
session before the day by consent 
of p., upon notice to P. that fV. 
had agreed to let to him ; on the 
29th May, conveyance executed 
as of 25th March, subject to a 
term redeemable on payment by 



W. of purchase-money, with in- 
terest, with power to P. to enter 
for default of payment by 9V.i 
Held, that P. might bring eject- 
ment for default of payment, 
without giving defendant notice 
to quit. Doe dem, Parker v. 
Bouiton, E. 57 G. 3. Page 148 

ORDER OF REMOVAL. 

Order of removal of father con- 
firmed is conclusive as to the 
settlement of son, although the 
son be not named in the order, 
and be emancipated at the time 
of making it, if he hath not ac- 
quired any settlement in his own 
right. The King v. The 2ot»«- 
ship of CaiteraU, H. 57 G. 8. 83 

PARTNER. 

Payment to one of two partners of 
a partnership debt, after they had 
appointed a third person to col- 
lect the debts, and with notice 
of such appointment, held good. 
Porter and Another v. Taylor, 
E. 51 G. 3. 156 

PERJURY. 
See Indictment, 2. 

PLEADING. 
See Practice, 18. 

1, Lease by plaintiff to J. T, for 
years of a messuage and farm, at 
a yearly rent, payable quarterly, 
and «/. T. covenants to pay the 
rent at the days and in manner 
therein mentioned, and also to 
pay interest in case the rent 
should be behind three quarters ; 
and defendant covenants that 
J. T. shall at all times during 
the term, well and truly pay to 
plaintiff the said rent at the re- 
spective days, and also interest, 
and shall duly observe all the 

covenantfy 
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covenants, and that in case «/• T. 
should neglect to pay the rent 
for forty days, defendant shall 
pay on demand : Held, that the 
defendant was not chargeable 
until afler forty days, and de- 
mand made ; and plaintiff having 
declared generally, assigning for 
breach rent arrear, and it ap- 
pearing upon oyer that the lease 
contained the qualifications above 
stated, that the breach was ill 
assigned, and there being general 
damages upon the whole declar- 
ation, which contained other 
breaches which were well as- 
signed, that judgment neverthe- 
less must be arrested causa qu^ 
supra. Sicklemore v. Thistleion, 
H. 51 G. 3. Page 9 

2. In assumpsit if one of the plain- 
tifls be misnamed in his surname, 
this is in abatement and not in 
bar. Jotjcett and Others v. Char- 
nock, H. 51 G. 3. 45 

3. In an action on the case upon a 
custom for not grinding at plain- 
tiff's mills, plaintiff may declare 
generally upon the custom for 
a certain toll, without specifying 
the particular toll, or the con- 
sideration for it, or that it is a 
reasonable toll; and a continuance 
of uniform payment and acqui- 
escence is evidence of its reason- 
ableness, and the Court shall 
judge, under all the circum- 
stances, what is reasonable. Gard 
v. Callardy H. 51 G. 3. 69 

4. In assumpsit by indorsee against 
indorser of a bill of exchange 
plaintiff declared that A. B. ac- 
cepted, and by that acceptance 
appointed the money, in the bill 
specified, to be paid at the house 
of G. and Co., and averred that 
the bill was in due manner pre- 
sented to G. and Co., and to 
A, B. for payment, and G. and 
Co. and A. B> were then and 



there required to pay the same 
to plaintiff, according to the tenor 
and effect of the bill, and accept- 
ance and indorsement ; upon 
special demurrer for cause, that 
it did not appear that the bill 
was presented at the house, 
Held, that the averment was 
sufficient. Bush v. Kinnear^ E, 
51 G. 3. Page 210 

5. Covenant by indenture, reciting 
that differences had arisen be- 
tween plaintiff and his wife, and 
that it had been agreed to live 
apart, and that plaintiff should be 
paid, during the separation, the 
annual sum of 30/. out of the 
personal estate of his wife ; and 
defendant, on behalf of the wife, 
with her privity, testified by 
her being a party, covenanted 
to pay the same out of the 
personal estate of the wife : 
Held, that it was sufficiently 
shewn by the declaration, al- 
though it contained no precise 
averment of the fact, that the 
wife had a personal estate, and 
the Court refused to arrest the 
judgment. Groom v. Dedenham, 
T. 51 G. 3. 345 

6. A declaration, charging the de- 
fendant, as proprietor of a com- 
mon stage coach, for carrying 
passengers from London to Man^ 
Chester for hire, and that he re- 
ceived Af. A. as passenger, to 
be safely carried from M. to Z., 
for a certain fare, and by reason 
thereof, ought carefully to have 
conveyed her ; yet defendant, 
not regarding his duty, conducted 
himself so carelessly, that by the 
negligence of him and his ser- 
vants, and for want of due care and 
attention to his duty, the coach 
was overturned, whereby Af. A» 
was injured, &c., was held to be a 
declaration in tort, and therefore 
that a plea in abatement, that 

other 
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other persons were joint pro- 
prietors with the defendant, was 
ill. Ansell V. Waterhouse^ T. 
57 G, 3. Page 385 

POOR RATE. 

1. Canal lands exempted by act of 
parliament from rate, in respect 
of the value of the lands increased 
by the tolls. Rex v. ;S^. Mary 
Leicester, T. 51 G. 3. 400 

2. Tolls per se not rateable to the 
poor rate. ib. 

PRACTICE. 
See Affidavit. 

1. The entry of the similiter of nil 
debet to a qui tarn action, in the 
name of defendant instead of 
plaintiff, may be amended after 
verdict for plaintiff, and is not a 
ground for arresting the judg- 
ment. Wright, qui tarn, S^c, v. 
Norton, H. 51 G. 3. 50 

2. Prisoner committed for man- 
slaughter, allowed to give bail 
before a magistrate in the country 
by reason of his poverty, which 
rendered him unable to appear 
with bail in court. The King v. 
Joseph Massey, H. 51 G. 3. 108 

3. Upon a rule to appear to a scire 
facias quare executionem non, Sun^ 

day, though an intermediate day, 
is not to be reckoned as one 
of the four days which the plain- 
tiff in error is entitled to have. 
Goodxvin v. Lugar, //. 51 G. 3. 

133 

4. The plaintiff cannot treat a plea 
as a nullity, and sign judgment, 
unless it be palpably a sham plea. 
Bell V. Alexander, H. 51 G. 3. 

133 

5. The plaintiff may sign judgment 
as for want of a pica, if the plea 
be palpably a sham plea. Phillips 
V. Bruce and Others, H. 51 G. 3. 

134 



6. The 5th of November is a holiday 
at the office of the signer of 
writs, during the time of morning 
service. Day v. Signer of Writs, 
H. 51 G. 3. Page 136 

7. A writ of error, although bail 
thereto do not justify, is good 
cause for not charging defendant 
in execution. Maitland v. Maza- 
redo, H. 51 G, 3. 139 

8. A scire facias is necessary to 
revive the judgment after a year 
and a day, before tfn elegit can 
be sued out. Putland the elder 
V. Newman and Putland the 
younger, E, 51 G, 3. 179 

9. Rule refused to set aside service 
of declaration in ejectment, on 
the ground that notice to the 
tenant in possession was addressed 
to him by a wrong christian name; 
for this would be to allow, in 
effect, a plea in abatement, in 
ejectment for a misnomer. Doe 
dem. Stainton v. Roxve, E, 51 G.3. 

203 

10. Bail excepted to and rejected 
may render defendant, so long as 
they remain on the bail piece. 
Sayer and Another v. Verden* 
halm, E. 51 G. 3. 218 

11. Plaintiff cannot be dispaupered 
afler judgment, as in ease of a 
nonsuit. Jenkins v. Hyde, E, 
51 G. 3. 228 

12. Service on the defendant per- 
sonally of copy of a rule for re- 
ferring a promissory note to the 
master, without shewing him at 
the same time the original, is good 
service. Bellairs v. Poultney, E. 
51 G. 3. 230 

13. On serving copy of latitat, if 
defendant require to see the 
original, it must be shewn to 
him, otherwise the service will 
be irregular. Petit v. Ambrose, 
E. 51 G. 3. 274 

14. Stay of proceedings, after 
judgment recovered on bringing 
the money into court, plaintiff 

having 
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having been outlawed in another 
action. Grant v. Bryant^ T. 
51 G. 3. Page 34.? 

15. Time enlarged for bail to sur- 
render their principal, who had 
become a bankrupt, for the pur- 
pose of his examination. Qfflet/ 
and OihersY. Diokins, T. 57 G. 3. 

348 

16. Plaintiff must sign interlocutory 
judgment before he can have a 
rule to refer it to the master to 
compute principal and interest 
on a bill of exchange. There- 
fore, where, after a plea of judg- 
ment recovered, and replication 
nul iiel recordf the master had 
marked the roll with the usual 
entry on non-production of the 
record, it was nevertheless held, 
that a rule for computing prin- 
cipal and interest was irregular 
before interlocutory judgment 
signed. Moses v. Compton, T. 
57 G. 3. 38i 

17. An alias attachment lies for 
non-payment of money pursuant 
to a rule of court founded on an 
award, where defendant has been 
suffered to go at large upon the 
original attachment, upon terms 
which he has failed to comply 
with. Good V. WUks, T. 57 G. 3. 
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18. Where defendant is under terms 
to plead issuably, he must plead 
such a plea as he intends bond 

fide to abide by ; and, after hav- 
ing pleaded a special plea, can- 
not strike it out and plead the 
general issue> although he has 
not been ruled to abide by his 
plea. White v. Gix>ens, T. 57 G. 3. 
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PRINCIPAL AND FACTOR. 

1. Where plaintiffs, having a con- 
signment of goods coming from 
abroad, transmitted the bill of 
lading, which was to deliver to 
Vol. VL 



their order, to B. their brokers 
in London^ instructing them to 
sell, and on the arrival of the 
consignment, drew on B, as on 
former occasions, in anticipation 
of the proceeds, authorising Bn 
to deal with the consignment at 
their discretion, which bills B. 
accepted, and placed the con- 
signment in the nands of defend- 
anty their factor, for sale, not 
disclosing to him that it was not 
their property, and drew on him 
on account ; which bill he ac- 
cepted and paid, and sold the 
goods and rendered his accounts, 
including the sale therein, to J3., 
who, before their acceptances 
became due, failed, and the same 
were dishonoured: Held, that 
plaintiffs were entitled to recover 
the proceeds of such sale from 
defendant. Graham and Others 
V. Dyster, H. 57 G. 3. Page 1 
^« A factor cannot pledge, unless 
the owner of the goods arm him 
with such indicia of property as 
to enable him to deal with it as 
his own ; therefore, where plain- 
tiffs, having gums for sale, ware- 
housed in their names at the 
London Docks, received from 
C, a broker, a sold note, not 
disclosing the name of any pur- 
chaser, and gave C. an order on 
the Docks for the weighing and 
transfer of the gums to his order,' 
and sent him an invoice as for 
gums bought of them by C, and 
having called upon him to settle 
for the gums as per contract, 
drew on H. for the price, which 
bills were accepted by i/. and 
guaranteed by C, who after- 
wards pledged the gums for a 
valuable consideration to defend- 
ant, handing over to him tlie 
transfer order of plaintiffs, toge- 
ther with a transfer order from 
himself; and afterwards, and be- 
fore the bills became duC; became 

F f bank- 
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bankrupt! Held, that plaintiffs 
were entitled to maintain trover ^ 
a<?ainst defendant for the cums. 
Boy son and Others v. Thomas 
Coles, H. 57 G. 3. Page 14 

3. Where a factor, having a del 
credere commission, sold goods 
for the plaintiffs to defendant 
without disclosing their names, 
the defendant knowing that he 
was factor, and the plaintiffs, ac- 
cording to the settled course of 
dealing between them, drew on 
the factor for the amount, who, 
before the bills became due, 
stopped payment, and afterwards 
became bankrupt: Held, that 
notwithstanding the del credere 
commission, the plaintiffs might 
have assumpsit against defendant 
for the price of the goods, the 
balance of the account current 
between the factor and defendant 
being at the time he stopped 

Eayment in favour of the factor, 
ut at the timp of action brought 
in favour of defendant. Hornby 
and Others v. Lacy^ E, 57 G. 3. 

166 



PRIVILEGE. 

The candle and 6re lighter to the 
yeomen of the guard at St. Jameses 
palace is privileged from arrest 
on mesne process. Halton v. 
Hopkins, E. 51 G. 3. 271 

PROMOTION, 141, 2. 

REPLEVIN. 

Upon avowry for rates made on 
plaintiff's lands under .50 G. 3. 
c. 47. (local and personal), where 
plaintiffs were nonsuited, it was 
held that defendant was not en- 
titled to a writ of enquiry of 
damages, the act only giving 
treble costs. Gotohed and An- 



other V. Wool and Others, f/. 
57 G. 3. Page 128 

SCIRE FACIAS. 
See Practice, 3. 

SESSIONS. 

1. On appeal against a poor rate* 
on the ground that the appellant 
was overrated, the practice at 
the sessions requiring the appel- 
lant to begin by proving his case, 
which the appellant refusing to 
do, the appeal ^as dismissed ; 
the court refused a mandamus to 
the sessions to rehear the appeal 
on this objection. The King v. 
The Justices of Suffolk, H. 51 G.3. 

2. By 55 G. 3. c. 99. (local and per- 
sonal), which imposes a penalty 
on bakers baking on Sundays, it 
is enacted (s. 19.)» that persons 
aggrieved by the judgment of the 
magistrate may appeal to the next 
general or general quarter ses- 
sions, they entering into a re- 
cognizance at the time of such 
conviction, or within twenty-four 
hours after, with sureties, upon 
condition to prosecute such ap- 
peal with effect, which recog- 
nizance the convicting magistrate 
is required to take: Held, that 
an order of sessions, 2 G. 2., that 
all notices of appeal made to the 
Court should be given by the 
parties concerned eight days be- 
fore the sessions began, did not 
apply to an appeal under this act, 
where the party appealing had, 
at the time of the conviction, de- 
clared his intention to appeal, 
and had entered into the re- 
quired recognizance. Rex v. 
The Justices of Kent, E. 51 G. 3. 

. 258 

3. The pilot act, 52 G. 3. c. 39., 
enacts, that persons convicted of 

ofience^ 
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t>fieDCC6 against tlie act may, 
within three calendar months 
after sucii conviction, appeal to 
the sessions, first giving ten clays* 
notice of such appeal to the per- 
sons appealed against, and within 
fourteen days next after sucli 
notice entenog into a recogniz- 
ance : Held, that the party con- 
victed had three calendar months 
within which to give notice of 
his intention to appeal to the 
then following sessions, which 
were held more than three ca- 
lendar months after the con- 
viction, and need not appeal to 
the next immediate sessions after 
the conviction. Rex v. T/ie Jus- 
tices of Middlesex^ E, 51 G. S. 

Page 279 

4. A rule and practice of the court 
of quarter sessions, that in all 
cases of appeal, not otherwise 
directed by law, ten days' notice 
in writing shall be given by ap- 
pellants to respondents, and that 
in cases of respited appeals the 
like notice is given, unless there 
be any agreement between the 
parties to the contrary, are not 
applicable to the case of an ap- 
peal adjourned to the next ses- 
sions, at the instance and for the 
accommodation of respondents; 
and therefore, where an appeal 
having been so adjourned, the 
justices dismissed it at the next 
sessions, because the appellant 
had not given notice of his in- 
tention to prosecute it at those 
sessions, the Court granted a 
mandamus to the justices to hear 
the same. Rex v. The Justices 
o/Lindsey, T. 51 G. 3. 379 

5. Where an order of removal was I 
made on the 2d January and 
served on the 7th, and the ses- 
sions was holden on the 14th, 
and the appellant parish was 
fifleen miles from the place of 
holding the sessions, by the prac- 



tice of which sessions eight days' 
notice was required, in order to 
enable an appellant to enter and 
try his appeal : Held, that the 
appellant might pass by the first 
sessions, and give notice for, and 
enter and try his appeal at, the 
following sessions. Rex v. The 
Justices of Southampton f T,51 G.3. 

Page 394 

SETTLEMENT — Apprentice. 

1. Where pauper, a parish appren- 
tice, bound till twenty-one, served 
about eight years, when it was 
agreed that he should go to C, 
who was of the same trade with 
his master, to serve him the re- 
mainder of his term, and C. agreed 
to pay his master Is. 6d. per week 
during that period, and pauper 
accordingly went to C, at first 
for a few days on trial, and con- 
tinued serving him with his 
master's express consent, and 
after he had been there three 
weeks, the original indenture was 
given up by his master to C, and 
a new indenture of apprentice* 
ship made between the pauper, 
his father-in-law, his master and 
C, without reference to the 
original indenture, and for a 
longer period than the remainder 
of the original term, and contain- 
ing some provisions differing from 
those in the original indenture i 
Held, that pauper did not gain a 
settlement by serving C. as upon 
a constructive, service under the 
first indenture with his masters 
consent, although C. continued 
to pay his master the ls.6d, per 
week under the agreement. Rex 
v. The Inhabitants of Ecclesfieldf 
E.51G.S. 173 

2* Where pauper, being the son of 
a certi Heated person, residing 
with his father under the certifi- 
cate as one of his family, was^ at ' 
F f 2 the 
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the age of nineteen and upwards, 
bound apprentice, and served his 
master out of the certificated 
parish, and obtained his majority 
about eight months previously to 
leaving his master's service, dur- 
ing which time he slept at his 
father's house in the certificated 
parish, with his master's consent, 
he not having room for him in 
his own house for more than forty 
nights, and on the night before 
he le^ the service : Held, that 
he did not thereby gain a settle- 
ment in the certificated parish. 
jRex y. The Inhabitants of Man- 
ningtree, E. 51 G. 3. Page 214 

S. An apprentice to a barge-mas- 
ter, who had slept thirty-five 
nights in his master's parish dur- 
ing his service, went with his 
master on a voyage to London, 
wHere the master absconded and 
never returned during the period 
of the indentures; but the ap- 
prentice returned in the barge to 
the master's parish, and remained 
on board two days, when, in 
consequence of illness, he was, 
by direction of his master's wife, 
conveyed to the workhouse, she 
being unable to accommodate 
him in her own house, but was 
maintained entirely at her ex- 
pense, in expectation of her 
husband's return, during three 
weeks, while he continued there : 
Held, that the apprentice ac- 
quired a settlement by such resi- 
dence in his masters parish. 
Rex V. The Inhabitants of FouU 
ness, T.57G.S. 351 

4. A person residing in N. under a 
certificate from ^., was bound 
apprentice to a master residing 
in N.f and served his time ; and 
during the greater part of his 
service, and on the last night of 
it, slept in N., but in the course 
of his service was in the habit of j 



navigating a river, and was de- 
tained occasionally for two or 
three days together, and slept at 
an inn or on board the barge in 
a third parish, and slept there 
considerably more than forty 
nights during his apprenticeship ; 
but he could not say for forty 
nights in any one year: Held, 
that his settlement was in R. 
Rex V. The Inhabitants of Rust- 
ington, T. SI G. 3. Page 396 

SETTLEMENT — Bi/ Birth. 

i. A bastard born in Z., pending 
an order of removal of his mo- 
ther from S. to Z., which was 
afterwards quashed, was held to 
be settled in S.; and relief given 
to him by the parish officers of 
the parish which was the birth 
and settlement of the mother, 
was held not to raise a presump- 
tion, under the circumstances, of 
his settlement there. Rex v. 
The Inhabitants of Great Salkeld, 
T. 57 G. 3. 408 

2« Where a parish was divided into 
two districts, Z. and M., each 
separately maintaining its own 
poor, and removing from one to 
the other, and a woman, who 
was settled in JVf., was removed 
from a third parish to L. by 
order of removal directed to Z., 
which order was quashed upon 
appeal, and pending the appeal 
the woman was delivered in Z. of 
a bastard child, and afterwards 
the woman and her child, having 
been received back by the re- 
moving parish, were removed by 
order to M.: Held, that the 
child's settlement was not in it/., 
but in the removing parish. Rex 
V. The Inhabitants of Saint An- 
drew'Sf Holborn, 7\ 57 G. 3, 
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SETTLEMENT — Certificate. 

See APPRENTICE9 2. 4. 

A parish certificate uoder the re- 
spective hands of two church- 
wardens and one overseer, but 
having only two seals, one being 
opposite the names of the church- 
wardens, was held insufficient. 
Where the parish was in two 
counties, an allowance by two 
justices of one county held suf- 
ficient. The King v. The Inha* 
bitants ofAustrej/y E. 51 G. 3. 

Page 319 

SETTLEMENT —£5/a/e. 

R, P. went about thirty-seven years 
ago to live in the house of T. W.^ 
in the parish of C. A/., and in 
the course of a year married T. 
W*% daughter, who was living 
with her father; the house was 
held by the father under a lease 
for years, determinable on three 
lives. W. died about thirty-six 
years ago intestate, leaving a 
widow, a son, and his said daugh- 
ter; the widow and daughter, 
with R. P. her husband, were 
livine in the house at 7*. fF.'s 
death, and the widow continued 
there till her death, about six 
years ago, and the daughter and 
R. P. to the present time ; but it 
did not appear that letters of 
administration were taken out : 
Held, that R> P. did not by such 
residence acquire a settlement. 
Rex V. The Inhabitants of Can- 
ford Magna, T. 57 G.S. 355 

SETTLEMENT -- By Hiring 
and Service. 

1 . A'hiring on the 1 3th of October, 
1807, to serve till the Uth of 
October following, and service 
until that day, was held not to 



confer a settlement, although the 
year 1808 was leap year. Rex 
V. The Inhabitants of Worming' 
hall, T. 51 G. 3. Page 350 

5. Where a pauper was hired as a 
servant in husbandry for a month 
upon liking, and if he suited his 
place, to continue during the 
year, and to have three guineas 
wages ; and when he had served 
the month, his master said he 
suited, and if he liked mieht 
continue, but he must leave his 
place a fortnight before the end 
of the 3'ear, in order that he 
might not be an incumbrance to 
the parish ; and he continued till 
fourteen days before the end of 
the year, when his master told 
him his time was up, and as he 
had behaved so well, he would 
pay him the whole wages, which 
the master accordingly did, and 
the pauper quitted the house, and 
never returned, but went to his 
father's: Held, that the pauper 
did not acquire a settlement 
under this hiring and service, for 
there was no hiring for a year. 
Rex V. The Inhabitants of Little 
Coggeshall, E. 51 G. 3. 264 

SETTLEMENT — By Purchase. 

Where J. C, agreed by parol to 
purch^e a copyhold house and 
land for 150^., and paid 34/. on 
account of the purchase, and en- 
tered into possession in part per- 
formance of the contract, and 
continued in possession as owner, 
under such purchase, for nearly 
six months, but no surrender was 
madcy and a difference arising 
between him and the vendor as 
to the loan of part of the un- 
paid purchase money, the parties 
agreed to rescind the contract, 
and that possession should be re- 
stored, (7. C. consenting to take 
back 14/. : Held, that tliis was 

not 



434 



SHERIFF. 



STAMP. 



not such a purchase as would 
confer a settlement on </. C. Rex 
V. The Inhabitants of Long Ben^ 
uington, T. 57 G. 3. Page 403 

SETTLEMENT— By a Tenement 
qf 101. a Year. 

1. The value of a tenement, in re« 
spcct of acquiring a settlement, 
is to be taken as of the time 
when the party comes to settle 
on it ; hence, where a man took 
a piece of land for ninety-nine 
years, at the rent of two guineas 
a year, on which he built two 
houses, each of the yearly value 
of five guineas, in one of which 
he lived, and let the other at five 

fuineas a year : Held, that he 
id not thereby eain a settlement. 
The King v. The Inhabitants of 
Aston, near Birmingham, H. 
57 G. 3. 54 

2« The renting of twenty-seven 
perches of land, for growing 
potatoes, at the price of 2s. 6d, 
per perch, amounting to 3/. 75., 
and under an agreement with the 
landlord that he should furnish 
the tenant with manure sufficient 
for the culture of the potatoes, 
was held to be a renting at the 
price above mentioned, although 
the manure was notjumished until 
after the holding commenced ; and 
the value of the land to be let, 

Eer acre, on the' ordinary terms of 
usbandryy usual in lettmg farms, 
according to the course of good 
husbandry, did not exceed 4/. 
per acre; but when let on the 
terms above mentioned, it was of 
the value of 2s. 6d. per perch. 
Rex V. The Inhabitants of Poul' 
tonAoith'Feamhead, E, 51 G. 3. 
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SHERIFF. 
1 • Where the sheriff returned to a 



Ji.Ja. issued on a judgment against 
C, that he had levied, and part 
of the goods remained in his 
hands for want of buyers, and 
afterwards a vend, expon. issued, 
under which the sheriff sold part 
of the goods: Held, that in an 
action against the sheriff for not 
selling the residue nor paying the 
money, he might, notwithstand- 
ing his return, be admitted to 
prove that C. became bankrupt 
before the judgment, and that 
plaintiff knew his insolvency at 
the time of action. Brydgesand 
Others v. IValford, Esq.^ H. 
57 G. 3. Page 42 

2. The table of fees prescribed by 
Stat. 32 G. 2. c. 28. s. 12. does not 
apply to the sheriff's, fee for an 
arrest ; and if he take a greater 
fee than by law allowed, debt lies 
on the statute for the penalty of 
50/., and the evidence of what 
the law allows is what, upon tax- 
ation by the master, it is the 
practice to allow. Martin v. 
Bell and Another {Sheriff" of 
Middlesex), E. 57 G. 3. 220 

STAMP, 

L. being indebted to plaintiff, and 
about to sell his property by 
auction, gave an order in writing 
signed by him, and addressed to 
defendant (the auctioneer), *< to 
pay to plaintiff, out of the pro- 
duce of the sale of his goods and 
furniture, 200/. and interest, from 
23d of June last, due to plaintiff 
on warrant of attorney, and also 
110/. due to plaintiff for goods 
sold, for which several sums the 
receipt of plaintiff to be defend- 
ant's discharge : " Held, that this 
order required an inland bill 
stamp. Emlj/ v. CoUine, E. 
57 G. 3. 144 
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STATUTES. 

29 Car. 2. c. 3. 5. 4. Frauds. 204 
6 G. 1 . c. 1 8. Bottomry, 1 52 

32G.2. C.28. Sheriff's Fee. 220 
50 G. 3. c. 47. (L. & P.) Replevin. 
Costs. ' 128 

52 G. 3. c. 39. Pilot Act. Appeal. 

279 
52 G. 3. c, 130. *. 3. Frame break- 
ing. 182 

54 G. 3. c. 137. Scotch Bankrupt 
Act. 126 

55 G. 3. c. 99. (L. & P.) Baking on 
Sundays. Appeal. 258 

TOLL. 

See Pleading, 3. Poor Rate. 

A cart drawn by horses, laden with 
manure for the manurance of 
land, is exempt from toll. The 
King V. Adams f H. 51 G. 3. 

Page 52 

VARIANCE. 
See Covenant, 3. 

1 . Where plaintiff declared, in case 
for a malicious prosecution, that 
defendant maliciously, &c. charg- 
ed the plaintiff with having feloni- 
ously stolen certain articles, his 
property ; and it was proved that 
defendant laid an information 
before a magistrate, in which he 
deposed, that the said articles 
had been feloniously stolen, and 
that he suspected and believed^ 
and had good reason to suspect 
and believe t that they had been 
stolen by the plaintiff: Held, that 
the evidence supported the de- 
claration. Dissentiente Bayley J. 
Davis V. iVofl^e, //. 57 G. 3. 29 

2. In case for disturbance of com- 
mon of pasture, plaintiff declared 
in respect of a messuage and lands 
for common for all his cattle 
levant and couchant : Held, that 



a lease to plaintiff's testator for 
years determinable on lives of a 
farm, &c. together tuith reason'* 
able common of pasture y was suf- 
ficient to sustain the right of 
common alleged in the declar- 
ation; and that this right was 
not destroyed by a subsequent 
conveyance to the plaintiff in fee 
of the farm and common of pas- 
ture thereto belonging and ap- 
pertaining; for this operated as 
a new grant of the common. 
Doidge v. Carpenter and OtherSf 
H.57G.S. Page 47 

3. Where plaintiff declared in cove- 
nant ' on a demise of lands, and 
the demise was of all that piece 
or parcel of ground and pre- 
misesy containing by estimation 
one acre : Held, that this was 
not a variance, for one piece will 
satisfy the term lands. Birch v. 
Gibbs and Another, H. 51 G. 8. 

115 

VOLUNTARY SETTLEMENT. 

1. t/.Z.., in consideration of mar- 
riage and a marriage portion, 
settled his estate by lease and 
release to the use of himself for 
life, then to trustees to preserve 
contingent remainders; remain- 
der to the use, that the wife 
should receive a rent charge 
thereout for life for her Jointure ; 
remainder to the use of the first 
and other sons of the marriage in 
tail ma)^; remainder to the use 
of the first and other sons of 
settlor by any future wife in tail 
male ; remainder to the use of 
settlors brothers respectively Jbr 
lifsy and to their Jirst and other 
sons respectively in tail males 
Held, that none of the limitations 
to the brothers of the settlor were 
good, as against a subsequent 
purchaser with notice. Johnson 
V. Legardy H. 51 G. 3. 60 

2. A 
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2. A limitation in a marriage settle- 
ment in favour of the issue of a 
second marriage by the settlor, 
was held good against a subse- 
quent purchaser for valuable con- 
sideration. , Clayton v. Earl of 
Wilton and Others^ H. 51 G. 3. 

Page 67 n. 

WITNESS. 

On a question of settlement, the 
pauper having been removed to 
her maiden settlement, respon- 
dents called A, to prove her 



marriage with C, in order to get 
rid of the effect of a subsequent 
marriage of C. with the pauper : 
Held, that A. was a competent 
witness, for C. not having been 
called as a witness, she did not 
contradict him, and her evidence 
could not be used to criminate 
him. Rex v. The Inhabitants of 
All Saints, Worcester, E. 57 G. 3. 

Page 19* 

WRITS, SIGNER OF. 
See Practice, 6. 
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